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INDIAN  HEALTH  SERVICE  IMPLEMENTATION 
OF  THE  SELF-GOVERNANCE  DEMONSTRA- 
TION PROJECT 


TUESDAY,  MAY  2,  1995 

U.S.  Senate, 
Committee  on  Indian  Affairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:29  a.m.  in  room  485, 
Senate  Russell  Building,  Hon.  John  McCain  (chairman  of  the  com- 
mittee) presiding. 

Present:  Senators  McCain,  Inouye,  Wellstone,  and  Campbell. 

STATEMENT  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  Good  morning. 

This  oversight  hearing  will  focus  on  how  the  Indian  Health  Serv- 
ice [IHS]  is  implementing  the  Tribal  Self-Governance  Act.  I  know 
that  some  of  the  witnesses  had  to  pay  a  high  price  in  terms  of 
money,  time,  and  family  obligations  to  appear  here  today,  and  I 
want  you  to  know  that  I  appreciate  that. 

I  am  persuaded  that  tribal  self-governance  will  provide  the 
framework  for  Federal  Indian  policy  in  the  future.  Self-governance 
is  a  policy  conceived  by  tribal  leaders.  It  gives  practical  meaning 
to  the  special  trust  relationship  between  tribes  and  the  United 
States  by  requiring  govemment-to-  government  negotiations,  in- 
creased tribal  flexibility,  and  a  transfer  of  control  from  Federal  bu- 
reaucrats to  tribal  governments  who  are  closer  to  the  people 
served. 

Last  year.  Congress  declared  the  Interior  Department's  self-gov- 
ernance demonstration  project  to  be  a  success  and  enacted  a  law 
to  make  tribal  self-governance  a  permanent  program.  We  will  soon 
consider  legislation  to  make  tribal  self-governance  a  permanent 
program  at  the  Indian  Health  Service. 

It  appears  that  the  implementation  by  tribes  of  health-related 
self-governance  efforts  has  been  largely  successful.  It  also  appears 
that  much  more  remains  to  be  done  by  IHS  to  remove  Federal  ob- 
stacles to  full  implementation  by  tribes. 

I  could  say  much  more  about  self-governance,  but  instead  I  want 
to  hear  from  the  Administration's  witness  and  the  witnesses  from 
the  tribes.  Last  night  I  was  able  to  read  the  written  testimony  of 
each  witness,  except  for  that  of  the  IHS;  accordingly,  I  ask  that 
each  witness  keep  your  oral  remarks  brief,  highlighting  your  main 

(1) 


points,  so  that  I  and  other  members  of  the  committee  have  time  to 
ask  you  questions. 

The  committee  did  not  receive  the  IHS  testimony  until  yesterday 
evening.  I  hope  that  in  the  future  they  will  comply  with  our  re- 
quest to  provide  testimony  in  a  timely  fashion. 

With  that  I  would  like  to  welcome  our  first  witness,  Michel  Lin- 
coln, who  is  deputy  director  of  the  Indian  Health  Service. 

Mr.  Lincoln,  I  understand  that  Director  Trujillo  could  not  make 
it  due  to  a  death  in  his  immediate  family.  Please  extend  to  him  our 
sympathy  and  understanding. 

Please  take  the  witness  stand. 

This  hearing  this  morning  will  be  chaired  by  Senator  Ben 
Nighthorse  Campbell,  and  I  appreciate  his  willingness  to  do  that. 
I  think  he  is  uniquely  qualified,  especially  on  the  issue  of  self-gov- 
ernance, as  Senator  Campbell  was  the  earliest  and  foremost  advo- 
cate of  tribal  self-governance  and  one  who  has  had  a  long  and 
unique  experience  on  this  issue.  I  don't  believe  we  would  be  where 
we  are  in  our  effort  to  fully  realize  tribal  self-governance  if  it  were 
not  for  Senator  Campbell's  dedicated  work  for  many  years. 

I  appreciate  your  chairing  the  hearing  this  morning.  Senator 
Campbell.  With  that,  I  turn  the  hearing  over  to  you. 

Senator  Campbell  [assuming  Chair].  Thank  you,  Mr.  Chairman. 
I  will  submit  a  statement  for  the  record. 

Just  let  me  say  that  what  started  out  as  a  demonstration  project 
from  my  perspective  has  worked  very  nicely  and  many  of  the  tribes 
are  finding  that  they  can  implement  a  lot  of  the  programs  that 
used  to  be  administered  by  the  Bureau.  That's  one  of  the  reasons 
I  have  always  been  supportive  of  it. 

But  I  know  that  we  have  a  number  of  witnesses.  I  don't  want  to 
take  a  lot  of  time,  as  you  didn't,  I  have  to  preside  in  a  little  while, 
so  well  just  get  right  on  with  it,  if  we  could. 

[Prepared  statement  of  Senator  Campbell  appears  in  appendix.] 

Senator  Campbell.  We  will  first  hear  from  Michel  Lincoln  from 
the  Department  of  Health  and  Human  Services. 

If  you  would  like  to  start,  just  go  ahead,  Michel. 

I  might  tell  all  the  people  testifying  that  all  your  complete  state- 
ments will  be  included  in  the  record,  if  there  is  no  objection,  so  if 
you  would  like  to  abbreviate  your  testimony,  feel  free  to  do  so. 

STATEMENT  OF  MICHEL  E.  LINCOLN,  DEPUTY  DIRECTOR,  IN- 
DIAN HEALTH  SERVICE,  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES,  ROCKVILLE,  MD,  ACCOMPANIED  BY 
LUANA  REYES,  ACTING  DIRECTOR  OF  HEADQUARTERS  OP- 
ERATIONS;  REUBEN  HOWARD,  ACTING  DIRECTOR,  OFFICE 
OF  TRIBAL  SELF-GOVERNANCE;  AND  DOUGLAS  BLACK,  AS- 
SOCIATE DIRECTOR,  OFFICE  OF  TRIBAL  ACTIVITIES 

Mr.  Lincoln.  Thank  you,  Mr.  Chairman,  Senator  Campbell.  I  am 
joined  here  today  by  Luana  Reyes,  to  my  left,  who  is  the  acting  di- 
rector of  Headquarters  Operations  in  Rockville,  MD;  also,  Reuben 
Howard,  who  is  to  my  immediate  right,  who  is  the  acting  director 
of  our  Office  of  Tribal  Self-Governance;  and  Douglas  Black,  who  is 
our  associate  director  of  our  Office  of  Tribal  Activities. 


I  appreciate  the  comments  by  the  Chairman  relative  to  Dr.  Tru- 
jillo.  We  will  certainly  communicate  the  committee's  concern  and 
the  committee's  best  wishes  to  Dr.  Trujillo. 

I  think  the  Administration,  and  certainly  the  Indian  Health 
Service,  would  like  to  express  its  strong  support  for  the  self-govern- 
ance activities,  the  self-determination  activities  as  expressed  by 
tribal  governments,  both  in  terms  of  compacting  imder  title  3  of  the 
Indian  Self-Determination  and  Education  Assistance  Act,  and  title 
1  under  that  act.  It  is  truly  an  expression  of  self-determination  and 
self-governance  by  those  tribes. 

In  addition  I  would  like  to  point  out,  though,  that  as  the  agency 
proceeds  with  this  demonstration  project,  the  needs  of  all  Indian 
tribes  must  be  taken  into  account. 

The  Director  of  IHS  on  many  occasions,  in  front  of  this  commit- 
tee and  in  national  Indian  meetings  and  in  discussions  that  occur 
within  the  Department  with  the  Secretary  and  Assistant  Secretary 
for  Health,  has  described  and  has  shown  his  strong  support  for 
self-governance  activities.  The  leadership  of  the  Indian  Health 
Service,  those  Area  Directors  and  those  Associate  Directors,  along 
with  those  of  us  who  are  on  the  immediate  staff  of  the  Director, 
have  a  clear  understanding  about  what  our  obligations  are  relative 
to  implementing  this  unique  and  innovative  law.  I  believe  there 
has  been  much  progress  made  by  the  agency  over  the  last  18 
months  as  we  have  entered  into  a  certain  number  of  compacts  and 
transferred  functions  and  responsibilities  and  resources  to  self-gov- 
ernance tribes. 

Indeed,  it  was  only  in  October  1992  that  the  IHS  was  authorized 
to  enter  into  compacts  with  tribes.  That  was  under  the  amend- 
ments associated  with  the  Indian  Health  Care  Improvement  Act. 
Last  year,  this  Congress  passed  a  law.  Public  Law  103—435,  that 
extended  this  authority  up  to  18  years  and  requires  an  additional 
30  tribes  each  fiscal  year. 

It  was  just  2  years  ago  this  month  that  the  IHS  began  its  first 
compacting  negotiations  with  tribes  under  this  demonstration  au- 
thority. Since  then,  the  IHS  has  entered  into  29  compacts,  with  41 
annual  funding  agreements,  covering  225  tribes  throughout  this 
Nation.  Obviously,  given  an  all-Alaska  compact,  many  of  those  trib- 
al governments  exist  within  the  State  of  Alaska. 

We  have  transferred  functions  and  authorities  and  resources 
through  these  29  compacts  and  these  41  AFAs  with  a  dollar 
amount  of  $248  million  in  program  services  and  $24  million  in  IHS 
funds  associated  with  the  transfer  of  nonresidual  fimctions  and  ac- 
tivities and  services  from  Area  Offices  and  from  our  Headquarters 
here  in  Rockville,  £ind  in  Albuquerque. 

On  April  18,  the  Director  announced  three  key  policy  decisions 
that  we  believe,  and  I  believe  the  tribes  also,  are  in  support,  are 
critical  to  the  continued  implementation  of  the  self-governance 
demonstration  project.  These  three  decision  packages  also  have  im- 
pact on  title  1,  the  contracting  that  occurs  under  the  Indian  Self- 
Determination  Act.  These  three  decisions  dealt  with  residual  re- 
sources, user  population  as  a  factor  in  resource  allocation,  and  re- 
source allocation  methodologies.  There  were  18  methodologies  that 
were  transmitted  in  these  decision  packages. 


As  we  move  through  this  fiscal  year  and  as  we  move  into  fiscal 
year  1996,  these  decisions  will  be  refined  in  consultation  with  trib- 
al governments  and  the  Administration  so  that  the  fiinding  deci- 
sions and  the  baselines  that  are  associated  with  that  fiinding  be- 
come more  permanent  and  more  firm. 

I  would  like  to  just  mention  that  the  Residual  Work  Group  was 
formed,  and  this  particular  work  group  had  strong  tribal  leadership 
at  the  helm.  The  recommendations  that  have  been  made  by  this 
work  group  were  joint  recommendations  fi^om  a  mixture  of  the 
tribes  that  represented  self-governance  tribes,  non-self-govemance 
tribes,  and  those  tribes  who  nave  chosen  to  have  their  services  pro- 
vided by  the  Federal  Grovernment,  by  the  IHS. 

The  Director  of  the  IHS  made  an  initial  decision  that  would  call 
for  a  goal  for  the  residual,  being  $15,560,000.  That  would  represent 
the  resources  that  Headquarters  would  need  to  carryout  its  resid- 
ual functions  at  Headquarters.  This  is  consistent  with  the  rec- 
ommendation that  was  made  by  this  particular  work  group. 

In  addition,  recommendations  and  decisions  were  made  relative 
to  user  population  and  the  Joint  Allocation  Methodolo©^  Work 
Group.  Significantly,  the  Director  of  the  IHS  agreed  with  tribal 

f governments  relative  to  the  methodology  that  would  be  used  to  al- 
ocate  what  are  called  "general  pool  funds"  at  Headquarters.  The 
Director  agreed  to  a  methodology  called  the  tribal  size  adjustment. 
We  believe  that  this  decision  and  this  approach  best  defines  a  fair- 
ness for  the  basis  of  allocation  of  the  Headquarters  funds  that  have 
been  pooled  in  a  general  way  at  Headquarters.  This  methodology 
bases  87  percent  of  the  allocation  of  that  general  fund  on  popu- 
lation, and  13  percent  on  the  total  number  of  tribes.  We  believe 
this  allocation  methodology  is  consistent  with  the  way  the  agency 
has  made  allocation  decisions  in  the  past. 

These  decisions  also  will  be  applied — to  the  extent  that  we  can, 
given  the  law — to  title  1  contracting  tribes.  We  know  that  this  com- 
mittee and  Indian  country  are  concerned  that  we  fairly  distribute 
resources  throughout  the  Nation.  We  believe  that  these  decisions 
that  have  been  made  by  the  Indian  Health  Service  and  by  our  Di- 
rector are  equitable  and  are  fair  and  will  be  applied  throughout 
title  3  and  title  1  and  to  direct  tribes. 

Mr.  Chairman,  I  would  like  to  go  through  a  series  of  about  four 
updates  of  issues  that  we  know  are  important  to  the  self-govern- 
ance activities  and  important  to  the  IHS,  and  certainly  important 
to  tribal  governments  as  they  pursue  their  activities  under  self-gov- 
ernance. 

The  first  position  that  I  would  like  to  make  the  committee  aware 
of  is  that  just  this  past  Friday,  the  announcement  to  fill  the  Direc- 
tor of  our  Office  of  Tribal  Self-Governance  has  closed,  so  we  will  be 
proceeding  over  the  next  couple  of  weeks  in  having  a  panel  pre- 
pared so  that  we  can  work  together  with  tribes  to  interview  those 
individuals  who  are  qualified  for  the  position.  We  have  gone 
through  a  rather  extensive  process  with  tribal  governments  in  the 
last  advertisement  for  this  position,  and  since  a  consensus  was  not 
reached  relative  to  who  the  Director  should  be,  the  Director  of  the 
IHS  decided  to  re-advertise  the  position. 

In  addition,  there  was  a  recommendation  made  previously  that 
this  position  be  upgraded  to  a  senior  executive  service  level.  The 


IHS  and  the  Department  of  Health  and  Human  Services  has  done 
that,  and  we  have  just  completed  the  advertisement. 

The  second  point  that  I  would  like  to  make  is  that  the  agency 
is,  more  than  likely,  not  going  to  add  additional  self-governance 
tribes  in  fiscal  year  1996.  It  is  our  position  that  we  must  take  an 
adequate  amount  of  time  this  year  and  next  year  to  evaluate  the 
impact  of  self-governance  compacting  on  the  agency  and  on  those 
other  tribes  that  have  not  been  able  to  participate  in  the  self-gov- 
ernance activities. 

It  is  also  our  sense  that  we  need  to  develop  and  put  into  policy 
systems  and  structures  and  processes  that  would  allow  us  to  better 
serve  self-governance  tribes;  indeed,  our  Office  of  Tribal  Self-Grov- 
ernance  needs  to  be  strengthened  with  the  addition  of  staff.  We 
have  under  consideration  the  establishment  of  a  regional  office 
somewhere  in  the  northwest,  perhaps  in  Seattle  or  Alaska,  and  the 
agency  needs  time  to  perform  an  adequate  evaluation  and  assess- 
ment of  the  impact  of  self-governance  activities  on  Indian  health. 

The  third  area  that  I  would  like  to  mention  in  summary,  Mr. 
Chairman,  is  that  the  IHS  is  going  under  a  certain  amount  of  re- 
structuring right  now  as  it  implements  National  Performance  Re- 
view recommendations  as  we  move  toward  implementing  adminis- 
trative cost  reductions,  as  there  is  increased  contracting  under  title 
1,  and  as  we  have  experienced  compacting  under  title  3. 

If  I  could  give  you  three  statistics,  Mr.  Chairman,  that  would  re- 
flect the  direction  in  which  the  IHS  is  proceeding. 

The  first  statistic  is  that  over  the  last  IV2  years  the  IHS  Head- 
quarters operation  has  reduced  its  FTEs  by  16  percent.  There  are 
117  less  FTEs  in  the  Headquarters  operation  than  there  were  14 
or  18  months  ago. 

The  second  statistic,  Mr.  Chairman,  is  that  at  the  area  office 
level  there  has  been  a  22-percent  reduction  in  FTEs  at  our  area  of- 
fices. This  has  resulted  in  a  reduction  of  a  little  more  than  600  ad- 
ministrative FTEs  at  the  area  offices.  At  the  service  unit  level 
there  has  been  an  increase  of  5  percent  FTEs,  amounting  to  a  little 
over  600  increased  FTEs  at  the  service  unit  level.  The  priorities  of 
the  agency  and  the  priorities  of  this  Administration  are  clear,  that 
we  are  reducing  the  size  of  the  bureaucracy;  we  are  reducing  ad- 
ministration, while  at  the  same  time  moving  those  resources  for 
the  delivery  of  services. 

Mr.  Chairman,  I  would  like  to  mention  very  briefly  a  couple  more 
items,  and  then  I'll  close. 

The  IHS  is  currently  adopting  a  policy  dealing  with  contract  sup- 
port costs.  We  have  been  working  with  self-governance  tribes  and 
non-self-govemance  tribes,  and  we  have  been  working  with  our  of- 
fice of  general  counsel  as  we  develop  this  policy.  Currently  we  are 
preparing  to  send  a  policy  out  to  Indian  country  for  consultation 
because  we  believe  this  issue  affects  all  tribes.  We  are  developing 
a  policy  that  would  add  contract  support  costs  to  tribal  shares  ne- 
gotiated in  fiscal  years  1995  and  1996,  consistent  with  the  provi- 
sions of  Public  Law  93-638,  as  amended,  and  consistent  with  al- 
lowable cost  principles.  This  policy  will  undergo  significant  con- 
sultation, and  we  believe  that  this  is  the  proper  way  to  proceed, 
given  the  potential  impact  of  funding  contract  support  costs  and 


adding  contract  support  costs  to  qualified  tribal  shares  at  the  area 
and  at  Headquarters. 

Two  more  quick  items,  Mr.  Chairman. 

We  have  been  contacted  by  a  number  of  tribal  governments — in- 
deed, by  staff  on  this  committee — regarding  alternative  funding 
mechanisms  to  direct-fund  Federal  construction.  I  would  like  to 
point  out,  Mr.  Chairman,  that  we  do  currently  have  what  is  called 
"joint  venture  demonstration  program  authorization,"  which  we  be- 
lieve is  compatible  with  the  health  facility  priority  system.  That 
needs  to  be  reviewed  in  a  manner  that  would  allow  self-governance 
tribes  and  other  tribes  who  are  unable  to  participate  in  the  Indian 
Health  Service  construction  program,  or  adequately  compete  under 
that  program — we  believe  this  should  be  reviewed  closely  by  the 
committee. 

In  addition,  we  believe  that  this  committee  might  review  the 
manner  and  the  method  by  which  capital  leases  are  funded,  there- 
by creating  a  guaranteed  lease  or  payback  option.  We  believe  that 
this  would  spread  the  IHS  initial  outlay  of  cash  over  the  life  of  the 
lease  and  permit  the  tribes  to  leverage  private  capital  that  would 
provide  new  and  replacement  facilities  for  tribes. 

The  third  area  that  we  would  like  to  present  for  this  committee's 
consideration,  based  upon  staff  inquiry  from  this  committee  and 
the  committee's  inquiry,  is  that  we  certainly  need  to  review  the  es- 
tablishment of  a  guaranteed  loan  program  to  improve  access  to  pri- 
vate sector  financing  for  all  tribes.  Loans  could  be  repaid  from  IHS 
lease  payments  and  our  other  638  funds. 

Mr.  Chairman,  I  had  the  privilege  of  sitting  in  and  listening  to 
Secretary  Cisneros  testify  in  front  of  this  committee  relative  to 
some  of  the  innovative  approaches  that  Housing  and  Urban  Devel- 
opment is  taking  relative  to  financing  capital  construction  on  In- 
dian land.  We  would  be  very  interested  in  working  with  HUD  and 
working  with  this  committee  to  explore  those  possibilities  for 
health  facility  construction. 

Mr.  Chairman,  we  believe  this  is  a  time  when  the  agency  must 
be  in  pursuit  of  increased  efficiency  and  effectiveness  and  account- 
ability and  integrity,  while  maintaining  a  focus  on  the  delivery  of 
health  care  for  Indian  individuals,  and  at  the  same  time  maintain- 
ing this  very  special  relationship  that  exists  between  tribal  govern- 
ments and  the  Federal  Government.  A  quote  from  the  Director's  vi- 
sion statement,  I  think,  is  appropriate  with  the  proper  context: 

Change  must  be  accomplished  so  that  our  customer,  the  American  Indian  and 
Alaska  Native  patient,  only  notices  improved  quality  of  care.  The  needs  of  our  pa- 
tients and  the  communities  are  always  paramount  because  they  honor  us  when  they 
come  to  us  for  care. 

This  is  a  fundamental  principle  by  which  the  IHS  operates.  This 
is  a  fundamental  principle  and  value  of  the  Director  of  the  IHS. 
When  this  principle  and  these  words  are  placed  within  the  context 
of  a  govemment-to-government  relationship,  with  the  IHS 
carryingout  its  responsibilities  in  partnership  with  tribal  govern- 
ments, this  statement  becomes  especially  meaningful. 

Mr.  Chairman,  we  are  available  to  answer  any  questions  the 
committee  may  have.  Thank  you,  sir. 

[Prepared  statement  of  Mr.  Lincoln  appears  in  appendix.] 


Senator  Campbell.  Thank  you.  I  have  about  10  that  I  would  Hke 
to  submit  to  you  and  have  you  answer  for  this  committee  in  writ- 
ing, if  you  would. 

Mr.  Lincoln.  Yes,  sir. 

Senator  Campbell,  Let  me  ask  you  just  a  few.  You  spoke  pretty 
fast  so  I  didn't  get  all  of  it,  but  you  did  say  that  you  now  have  a 
search  going  on  for  a  potential  Director  for  the  Office  of  Tribal  Self- 
Governance? 

Mr.  Lesicoln.  Mr.  Chairman,  as  a  matter  of  fact,  we  have  com- 
pleted the  search,  and  the  announcement  ended  this  past  Friday. 
So  we  are  going  through  the  process  of  identifying,  of  those  appli- 
cants who  applied,  those  that  are  qualified,  and  then  we  will  co- 
jointly  interview,  with  the  self-governance  tribes,  those  qualified 
applicants. 

Senator  Campbell.  When  do  you  expect  to  have  something 
ready? 

Mr.  Lincoln.  Mr.  Chairman,  generally  it  would  take  us  about  1 
week  to  10  days  to  have  Personnel  complete  its  work.  We  would 
contact  the  self-governance  tribes  and  schedule  interviews  of  the 
individuals  with  the  self-governance  tribes  and  the  IHS,  and  then 
if  there  was  an  agreement  and  a  consensus  and  the  Director 
agreed,  we  would  send  forward  a  name  to  the  Secretary  for  the 
Secretary  to  make  a  selection.  Because  it  is  a  senior  executive  serv- 
ice position,  it  requires  a  secretarial  decision. 

So  I  would  anticipate  that  if  we  can  come  to  an  agreement  as  to 
who  the  recommendation  would  be  to  the  Secretary,  it  would  take 
approximately  1  month  to  6  weeks  after  that  time. 

Senator  Campbell.  You  were  a  little  vague.  You  did  say  that  we 
needed  systems  to  implement  some  of  the  self-governance  activi- 
ties. Heck,  I  already  knew  that,  but  I  would  like  to  know  what 
steps  you  are  taking  to  try  to  make  sure  that  self-governance  is  an 
option  for  tribes.  One  of  the  problems  that  I  think  we've  had  is  that 
some  tribes  simply  don't  have  the  infrastructure  to  be  able  to  ac- 
cess some  of  the  compacts  that  we  want  to  give  them. 

Mr.  Lincoln.  Mr.  Chairman,  if  the  committee  would  allow  it,  I 
would  like  Reuben  Howard  to  answer  that  question. 

Mr.  Howard.  In  Mr.  Lincoln's  initial  comments  in  regards  to 
dealing  on  a  government-to-government  relationship,  one  of  the 
major  activities  that  we  undertook  just  recently  is  the  allocation  of 
resources,  approximately  $64  million  of  a  pool  of  $164  million,  and 
developing  a  methodology  that  does  actually  help  out  some  of  those 
tribes  that  you  are  concerned  about  that  do  not  have  the  infrastruc- 
ture. That  methodology  is  a  methodology  that  deals  with  that  issue 
in  that  it  does  address  the  issues  of  small  tribes,  for  example,  that 
may  not  have  the  infrastructure,  but  that  some  of  these  adminis- 
trative dollars — their  share  would  be  higher  so  that  they  would  be 
able  to  have  that  infrastructure. 

Senator  Campbell.  Okay. 

You  also  mentioned,  if  I  heard  you  right,  that  you  have  reduced 
the  FTE — ^the  bureaucracy  FTE — by  about  600,  and  increased  the 
service  FTE  about  the  same  amount.  Reinvention  and  downsizing 
by  the  IHS — I  guess  we  assume  there  are  going  to  be  some  radical 
changes — can  you  give  this  committee  some  specific  examples,  as 
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you  reduce  the  FTE  that  deals  with  the  bureaucracy,  some  of  the 
specific  examples  of  things  that  have  been  reduced  and  changed? 

Mr.  Lincoln.  Mr.  Chairman,  the  bureaucracy  was  reduced  in 
two  ways  and  at  two  locations.  There  was  approximately  a  117 
FTE  reduction  at  Headquarters,  and  those  reductions  primarily  oc- 
curred as  a  result  of  attrition  and  the  freezes  that  the  agency  has 
been  under  at  Headquarters  and  at  the  area  offices,  and  that's  a 
reduction  of  people  exercising  early  out  and  buyout  under  the  pro- 
visions of  that  law. 

Essentially,  what  has  occurred  is  that  as  people  exercise  their 
right  to  leave  the  IHS,  the  agency  has  kind  of  absorbed  the  work 
within  existing  staff.  The  agency  currently  has  what  is  called  an 
Indian  Health  Design  Team,  IHDT,  that  the  Director  has  orga- 
nized. This  team  has  met  twice  and  will  be  meeting  again  this 
month.  One  of  the  responsibilities  of  this  team  is  to  guide  the  agen- 
cy and  identify  goals  and  targets  of  the  agency  and,  if  you  will,  re- 
design the  agency,  so  that  as  it  reduces,  that  it  is  moving  toward 
an  identified  new  structure,  that  the  creation  of  a  new  IHS  is  the 
responsibility  of  the  IHDT. 

I  should  mention,  Mr.  Chairman,  that  the  Indian  Health  Design 
Team  consists  of  about  two-thirds  to  three-fourths  Indian  tribal 
members,  and  the  remaining  one-fourth  is  of  IHS  staff.  So  this  is 
a  tribally-driven  effort. 

The  agency  has  experienced,  as  a  result  of  these  reductions — cer- 
tainly at  Headquarters — a  difficulty  in  carryingout  some  of  its  ad- 
ministrative responsibilities.  I  believe  those  kinds  of  problems  will 
be  corrected  as  the  Indian  Health  Design  Team  describes  a  new 
structure  for  the  IHS  to  operate  under. 

The  areas  of  reductions  also  need  to  occur,  and  some  downsizing 
needs  to  occur,  relative  to  the  oversight  and  monitoring  activities 
associated  with  Headquarters  and  area  offices.  The  Indian  Self-De- 
termination Act  and  its  amendments — not  just  title  3,  but  title  1 
amendments — certainly  fundamentally  change  our  ability  and  re- 
sponsibility to  carryout  detailed  oversight  of  tribal  contracts  and 
tribal  governments.  Indeed,  we  are  limited  to  one  visit  per  year  to 
a  tribe  in  order  to  carryout  our  responsibilities  of  oversight,  so  that 
will  fundamentally  change  the  kind  of  staff  that  we  keep  at  Head- 
quarters and  the  kinds  of  roles  and  functions  that  they  carryout. 

There  has  been  an  additional  reduction,  Mr.  Chairman,  of  over 
600  FTEs  at  our  12  area  offices,  collectively  a  reduction  of  over  600. 
These  reductions  have  primarily  occurred  within  the  program  over- 
sight areas.  As  an  example,  the  number  of  people  we  used  to  over- 
see the  dental  program  at  a  given  area  office  would  be  reduced  be- 
cause we  no  longer  carry  those  oversight  responsibilities.  In  addi- 
tion, some  reductions  have  occurred  within  financial  management 
and  within  contracts  management,  and  those  are  consistent  with 
National  Performance  Review  goals. 

Senator  Campbell.  Okay.  I  thank  you. 

I  would  like  to  recognize  the  Vice  Chairman,  Senator  Inouye. 

Senator  Inouye.  Thank  you  very  much. 

I  iust  have  one  set  of  questions.  I  would  like  to  submit  the  rest. 

I  believe  last  year  the  Congress  passed  an  amendment  that  re- 
quires your  agency  to  negotiate  self-governance  compacts? 

Mr.  Lincoln.  Yes,  sir. 
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Senator  Inouye.  And  if  I  am  correct,  your  testimony  now  indi- 
cates that  you  are  not  prepared  to  do  so? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  that  is  correct.  We  beHeve  that 
we  must  go  through  an  assessment  in  this  period.  But  in  addition 
to  that,  Mr.  Chairman,  when  we  entered  into  an  all-Alaska  com- 
pact, we  actually  have  included  as  a  result  of  that  all-Alaska  com- 
pact 225  tribes  in  the  self-governance  demonstration  project  that  is 
currently  ongoing. 

Senator  Inouye.  What  about  those  tribes  that  have  completed 
the  planning  phase  and  are  ready  to  negotiate?  Will  you  give  these 
tribes  priority  when  you  begin  the  process  of  negotiation? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  within  the  agency  we  have  not 
discussed  that  question  directly.  What  I  can  tell  the  committee  is 
that  we  will  raise  that  question  with  the  Director.  I  believe  we  can 
provide  the  committee  with  a  positive  response,  but  I  would  want 
to  be  able  to  discuss  the  answer  to  that  question  with  the  Director 
of  the  Indian  Health  Service. 

Senator  Inouye.  When  do  you  anticipate  resuming  the  compact- 
ing process? 

Mr.  Lincoln.  We  would  resume  the  compacting  process  in  fiscal 
year  1997. 

Senator  Inouye.  What  is  the  real  reason  for  this  delay?  Is  it 
money,  or  policy? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  I  believe  there  are  two  basic 
reasons.  One  of  them  is  that  the  agency  needs  to  assess  the  impact 
of  compacting,  not  only  on  the  agency  but  on  Indian  health  care 
programs  throughout  the  Nation.  This  assessment  is  especially  crit- 
ical when  one  considers  the  compounding  effect  of  additional  title 
1  contracting  and  various  reductions  that  this  agency  is  going  to 
have  to  take,  but  administratively  and  perhaps  from  a  service 
standpoint. 

The  second  reason  is  that  indeed  we  do  need  to  look  at  the  re- 
sources that  are  available  to  support  what  is  commonly  called  "trib- 
al shares"  at  area  offices  and  at  Headquarters,  and  the  agency 
needs  the  time  to  do  a  proper  assessment  relative  to  funding  that 
could  be  made  available.  It  needs  to  also  implement  those  stream- 
lining activities  that  would  free  up  resources  that  would  be  avail- 
able to  all  tribes,  whether  they  are  title  1  contracts  or  title  3  com- 
pacts. 

Senator  Inouye.  How  often  do  you  assess  these  compacts?  It's 
been  8  years  since  we  have  had  this  law  in  effect,  is  that  not  right? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  the  law  has  been  in  effect  that 
long,  but  it  has  only  been  applied  to  the  IHS  for  the  last  2  years. 
We  only  have  18  months'  worth  of  real  experience  in  compacting. 
We  were  given  the  authoritv  in  1992. 

Senator  Inouye.  Why  this  assessment?  Are  you  having  prob- 
lems? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  we  have  had  many  inquiries 
from  a  variety  of  tribes,  self-governance  tribes,  compacting  tribes, 
and  tribes  who  have  exercised  their  rights  under  the  Indian  Self- 
Determination  Act  to  not  contract  or  compact.  There  are  literally 
dozens  and  dozens  of  inquiries  as  to  how  the  agency  is  allocating 
its  resources  and  whether  or  not  the  interests  of  those 
noncompacting  tribes  are  being  addressed.  The  agency  must  dem- 
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onstrate — and  I  believe  we  can  demonstrate — that  we  have  allo- 
cated our  resources  fairly  between  compacting  tribes  and 
noncompacting  tribes.  But  we  must  go  through  this  effort  now,  and 
we  must  certainly  show  and  demonstrate  to  all  tribes  that  the 
agency's  allocation  principles  are  fair,  and  we  need  to  do  that. 

Senator  INOUYE.  If  I  may  followup  a  question  that  was  asked  by 
Senator  Campbell  in  the  FTEs,  your  agency  makes  up  less  than  2 
percent  of  the  total  budget  of  the  Department,  is  that  not  correct? 

Mr.  Lincoln.  That's  not  correct. 

Senator  Inouye.  It  is  1.8  percent.  But  your  FTE  reduction  rep- 
resents about  13  percent  of  the  reductions  for  the  Department? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  the  data  that  I  have  shows 
that  the  IHS  in  our  fiscal  year  1996  budget  would  absorb  about  a 
1.5-percent  FTE  reduction.  That  is  what  our  data  shows. 

Senator  Inouye.  The  Departmentwide  reduction  of  FTEs  num- 
bers 1,766.  Am  I  correct? 

Mr.  Lincoln.  Mr.  Vice  Chairman,  I  do  not  have  those  numbers 
in  front  of  me.  I  do  have  some  numbers 

Senator  Inouye.  Well,  the  numbers  I  have  received — it  says  for 
fiscal  year  1996,  it  will  be  1,766  FTE  reduction  Departmentwide, 
and  230  Fl'Es  for  your  agency.  That  is  13  percent  of  the  total. 

Mr.  Lincoln.  Okay. 

Mr.  Vice  Chairman,  if  I  could,  I  believe  the  agency  would  like  to 
respond  to  that  for  the  record. 

Senator  Inouye.  I  would  like  to  know  why  the  discrepancy. 

Mr.  Lincoln.  Yes,  sir. 

[Information  follows:] 

The  IHS  has  6  percent  of  the  discretionary  dollars,  and  25  percent  of  the  FTE 
requested  by  the  Department  for  FY  1996.  The  proposed  FTE  reduction  of  230  for 
the  agency  in  FY  1996  is  26  percent  of  the  total  reduction  for  the  Department  of 
868  FTE,  excluding  SSA,  however  you  are  quite  right  in  that  the  230  FTE  reduction 
would  have  represented  13  percent  of  the  required  1766  FTE  reduction  had  SSA  not 
left  the  Department.  When  compared  to  FY  1993,  which  is  the  baseline  to  be  used 
for  determining  compliance  with  the  Federal  Workforce  Restructuring  Act,  a  1.5  per- 
cent FTE  reduction  is  proposed  for  IHS,  compared  to  a  4.6  percent  reduction  for  the 
Public  Health  Service,  a  4.9  percent  reduction  for  the  Department  as  a  whole  (ex- 
cluding Social  Security),  and  a  3.5  percent  for  the  Department,  if  Social  Security  is 
included. 

Senator  Inouye.  I  can  vmderstand  1.8  percent,  and  maybe  dou- 
bling that,  but  to  go  up  to  13  percent,  that's  pretty  high. 

Mr.  Lincoln.  Yes,  sir. 

Senator  Inouye.  I  think  someone's  picking  on  you. 

Thank  you  very  much. 

Mr.  Lincoln.  Thank  you,  Mr.  Chairman. 

Senator  Campbell.  Thank  you,  Mr.  Lincoln. 

The  next  panel  will  be  Dale  Risling,  Chairman  of  the  Hoopa  Val- 
ley Indian  Tribe,  and  Marge  Anderson,  Chief  Executive  of  the  Mille 
Lacs  Band  of  Ojibwe  from  Onamia,  MN. 

Dale,  you  may  proceed  at  your  leisure, 

STATEMENT  OF  DALE  RISLING,  CHAIRMAN,  HOOPA  VALLEY 
INDIAN  TRIBE,  HOOPA,  CA 

Mr.  RisuNG.  Good  morning.  First  I  would  like  to  thank  the  com- 
mittee for  its  role  in  making  self-governance  a  permanent  author- 
ization within  the  Department  of  the  Interior. 
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The  Hoopa  Tribe  is  advancing  at  a  steady  pace  under  this  new 
tribal-Federal  relationship. 

I  am  happy  also  to  report  that  our  Alternative  Rural  Community 
Hospital  at  Hoopa  will  be  opening  this  year,  in  which  self-govern- 
ance played  a  major  role. 

Secretary  Shalala  and  Dr.  Trujillo  have  expressed  their  support 
for  self-governance;  however,  there  remains  substantial  opposition 
throughout  the  bureaucracy.  This  opposition  is  in  the  form  of  nega- 
tive rumor  and  misinformation  about  self-governance  to  other 
tribes  and  Administration  officials.  A  good  example  was  mentioned 
this  morning  when  it  was  suggested  by  Mr.  Lincoln  that  an  evalua- 
tion of  the  impact  of  self-governance  on  other  tribes  was  ^oing  to 
take  place  in  the  IHS.  This  suggests  that  self-governance  tnbes  are 
taking  funds  from  other  tribes,  and  this  is  not  the  case.  There  are 
plenty  of  safeguards  to  prevent  that  from  happening. 

These  types  of  situation  has  created  a  major  obstacles  to  the  ad- 
vancement of  self-governance  tribes.  We  ask  for  this  committee's 
support  by  sending  a  strong  message  to  the  Administration  with 
appropriate  language,  directing  the  Administration  to  honor  the 
demonstration  aspect  and  purpose  of  the  self-governance  dem- 
onstration project,  that  they  work  together  with  compacting  tribes 
to  help  design  and  demonstrate  to  Congress,  the  administration, 
and  tribes  a  new  and  better  way  of  doing  business  between  tribes 
and  the  U.S.  This  is,  after  all,  the  intent  of  Congress  and  partici- 
pating tribes  under  tnis  project. 

It  is  important  that  it  be  understood  and  accepted  by  the  Admin- 
istration that  each  tribal  compact  will  differ,  depending  on  the 
tribe's  capability,  resources,  and  needs.  Therefore,  tribal  independ- 
ence, uniqueness,  and  flexibility  must  be  respected  and  honored  in- 
stead of  bureaucratic  attempts  that  are  made  to  impose  inflexible, 
nationalized  standards  and  policies  on  compacting  tribes. 

The  Office  of  Tribal  Self-Governance  must  be  elevated  to  the 
level  of  the  Secretary  of  Health  and  Human  Services.  The  office  is 
currently  located  under  the  Director  of  IHS.  It  is  unreasonable  to 
think  that  fair  and  impartial  negotiations  can  be  accomplished 
when  one  party  is  a  negotiator,  and  at  the  same  time  is  charged 
with  implementing  the  process  and  policies  between  the  negotiat- 
ing parties.  It  is  also  important  that  the  office  be  elevated  to  the 
Secretary's  office  because  it  is  likely  that  HHS  will  become  the  next 
Department  to  authorize  all  of  its  agencies  to  compact  with  tribes. 

In  regards  to  staffing  of  the  Office  of  Tribal  Self-Governance,  we 
ask  for  support  from  this  committee  to  end  the  delay  in  the  hiring 
of  a  Director.  We  heard  the  report  this  morning  about  IHS  getting 
close  to  making  that  appointment.  We've  been  there  before.  We 
need  assurance  that  this  position  is  going  to  be  filled.  This  delay 
has  greatly  impeded  decisionmaking  oy  IHS  on  essential  policies 
and  methodologies.  As  a  result,  seli-govemance  negotiations  have 
been  stymied  in  some  very,  very  important  areas. 

In  terms  of  other  staffing  in  the  Office  of  Tribal  Self-Governance, 
tribal  consultation  must  be  included  in  the  hiring  and  organiza- 
tional development  to  assure  that  only  essential  personnel  are 
hired,  Eind  that  another  bureaucracy  is  not  created. 

I  am  also  concerned  that  the  IHS  continues  to  utilize  the  Council 
of  Area  and  Associate  Directors,  or  CAAD,  in  the  self-governance 
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negotiation  process,  without  their  role  being  clearly  defined.  There- 
fore I  recommend  that  this  committee  direct  IHS  to  revisit  the 
CAAD  charter,  in  consultation  with  the  tribes. 

Additionally,  I  recommend  that  the  proposed  IHS  self-governance 
policy  council  not  be  established  until  IHS  and  tribes  can  mutually 
agree  on  its  purpose  and  role  in  self-governance  implementation,  if 
any. 

Self-governance  was  intended  to  be  the  process  of  restructuring 
the  IHS.  As  tribes  negotiated  their  share  of  IHS  resources,  the  IHS 
was  to  reduce  and  restructure  accordingly,  including  FTE  reduc- 
tions. The  Clinton  National  Performance  Review  objective  to 
streamline  the  bureaucracy  and  reduce  FTEs  has  interfered  with 
and  complicated  this  one  simple  self-governance  principle. 

The  Hoopa  Tribe  requests  that  this  committee  develop  an  ap- 
proved language  that  will  assure  that  any  cost  savings  realized 
through  current  and  future  Federal  streamlining  be  made  perma- 
nently available  to  tribes  for  their  respective  budgets.  The  IHS 
should  be  directed  to  develop  a  self-governance  restructuring  plan, 
with  tribal  consultation,  and  to  report  to  the  tribes  and  to  Congress 
on  its  progress  on  an  ongoing  basis.  I  believe  that  this  should  be 
done  instead  of  implementing  the  assessment  that  they're  doing  on 
evaluating  the  impact  of  sel^govemance  compacts  on  other  tnbes. 
I  think  that  with  proper  restructuring  and  downsizing,  that  this 
will  relieve  criticism  of  compacting  tribes  impacting  negatively  on 
other  tribes. 

I  question  whether  Administration  policymakers  Department- 
wide-— budget  personnel  or  0MB — really  understand  the  treaty 
commitments,  trust  responsibility,  and  lundamental  principles  of 
self-determination  and  self-governance.  If  they  do,  then  I  would  ex- 
pect other  health  care  agencies,  such  as  the  National  Institute  of 
Mental  Health,  the  National  Institute  on  Drug  Abuse,  and  health 
resources  which  have  traditionally  been  provided  to  States  and 
cities  would  also  be  made  available  to  tribes,  as  well  as  access  to 
social  services  block  grants,  which  we  have  been  denied  for  the 
past  decade. 

The  Hoopa  Tribe  opposes  the  concept  of  receiving  block  grants 
passed  through  State  governments.  Instead,  we  support  block  grant 
set-asides  specifically  for  Indian  tribes. 

Finally,  the  Hoopa  Valley  Tribe  strongly  opposes  the  IHS  fiscal 
year  1995  contract  support  cost  draft  policy  and  requests  this  com- 
mittee to  intervene.  If  enacted,  this  policy  will  have  a  devastating 
effect  on  tribal  government  operations.  This  draft  policy  is  clearly 
contrary  to  the  spirit  and  intent  of  Public  Law  103-413,  the  Tribal 
Self-Governance  Act  of  1994. 

I  request  that  adequate  funding  for  the  Indian  Self-Determina- 
tion  Fund,  ISDF,  be  appropriated  for  the  assumption  of  new  and/ 
or  expanded  health  care  programs.  The  current  ISDF  is  inad- 
equately funded  at  $7  million.  The  fiscal  year  1995  estimated 
shortfall  is  $39  million. 

In  conclusion,  I  would  like  to  thank  you  for  this  opportunity  to 
share  with  you  some  of  the  Hoopa  Tribe  s  concerns  and  experiences 
as  a  first  tier  IHS  and  Interior  self-governance  tribe. 

Thank  you. 

[Prepared  statement  of  Mr.  Risling  appears  in  appendix.] 
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Senator  Campbell.  Marge,  would  you  like  to  continue? 

STATEMENT  OF  MARGE  ANDERSON,  CHIEF  EXECUTIVE,  MILLE 
LACS  BAND  OF  OJIBWE,  ONAMIA,  MN,  ACCOMPANIED  BY 
DAN  MILBRIDGE,  HEALTH  AND  HUMAN  SERVICES  COMMIS- 
SIONER 

Ms.  Anderson.  Thank  you,  Mr.  Chairman  and  members  of  this 
committee.  My  name  is  Marge  Anderson.  I  am  the  Chief  Executive 
of  the  Mille  Lacs  Band  of  Ojibwe.  I  have  with  me  Dan  Milbridge, 
who  is  my  Health  and  Human  Services  Commissioner.  I  will  l)e 
brief. 

I  wish  to  make  three  points  about  Indian  Health  Service  self-gov- 
ernance. 

First,  I  know  this  committee  always  hears  about  bad  health  sta- 
tistics of  American  Indians,  that  Indians  have  the  highest  rate  of 
diabetes,  tuberculosis,  and  fetal  alcohol  syndrome,  that  teen  sui- 
cides among  Indians  are  four  times  the  national  average. 

There  are  no  easy  solutions  to  these  problems.  However,  as  tribal 
governments  responsible  for  providing  health  care,  self-governance 
has  been  that  one  ray  of  hope  that  we  have  had  available  to  us  to 
deal  with  these  problems.  But  we  will  never  be  able  to  combat 
these  statistics  if  the  IHS  insists  on  only  providing  us  with  60  per- 
cent of  what  we  negotiate  for  in  our  self-governance  compact.  It  is 
not  rational,  it  is  not  fair,  it  makes  a  mockery  of  our  negotiations, 
and  as  tribal  governments  we  should  not  be  expected  to  accept  only 
partial  funding  of  our  solemn  self-governance  agreements. 

Further,  as  my  written  testimony  details,  we  are  very  concerned 
that  IHS  will  never  fully  fund  contract  support  costs  or  ensure  that 
shortfall  funding  is  covered.  Without  full  funding  of  our  compacts, 
without  our  fair  share  of  the  Indian  Health  Service  budget,  it  is  be- 
coming harder  and  harder  to  demonstrate  that  Indian  Health  Serv- 
ice self-governance  can  work.  Unfortunately,  it  is  my  opinion  that 
the  bureaucrats  want  this  project  to  fail.  We  must  not  allow  that 
to  happen,  and  we  will  continue  to  need  this  committee's  help  to 
make  certain  that  tribal  self-governance  prevails. 

Second,  I  thank  the  Chairman  of  this  committee  for  his  leader- 
ship on  tnis  issue,  but  I  am  sad  to  report  that  the  Department  is 
ignoring  laws  that  you  write.  The  IHS  refuses  to  comply  with  the 
self-governance  demonstration  project  which  this  committee  ex- 
tended last  year;  30  new  tribes  per  year  were  supposed  to  be  al- 
lowed into  IHS  self-governance,  but  IHS  is  refusing  to  let  new 
tribes  in  at  all.  I  am  very  offended  that  all  of  your  hard  work  is 
being  ignored,  and  trust  that  you  are  equally  offended  and  will 
take  swift  action  to  educate  IHS  about  just  what  the  law  which  you 
passed  means. 

Finally,  what  we  really  need  is  permanent  self-governance  legis- 
lation for  Indian  Health  Service.  The  IHS  will  never  take  this  pro- 
gram seriously  as  long  as  it  is  just  a  demonstration  project.  The 
committee  should  work  with  the  Indian  tribes  to  develop  legislation 
as  they  did  with  the  Interior  Department.  The  IHS  will  be  reluc- 
tant to  assist  in  the  development  of  such  legislation.  However,  it 
is  my  belief  that  self-governance  is  the  future  of  Federal  Indian 
policy,  and  that  bureaucrats  who  are  trying  to  hold  onto  their  jobs 
are  preventing  this  policy  from  moving  forward. 
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The  only  solution  is  for  this  committee  to  take  swift  and  forceftil 
action  to  make  self-governance  permanent  in  the  IHS. 

Thank  you  for  this  opportunity  to  testify.  You  and  your  staff 
have  been  our  tribe's  best  friends  in  dealing  with  all  of  the  aspects 
of  self-governance.  Dealing  with  bureaucrats  can  be  extremely  frus- 
trating, and  for  the  last  several  years  you  have  always  been  there 
for  us.  In  seeking  passage  of  permanent  legislation,  we  couldn't 
have  asked  for  stronger,  more  direct  support  than  that  which  we 
have  received  from  you  and  your  staff.  You  truly  have  championed 
this  project,  and  for  your  devotion  and  dedication,  the  Mille  Lacs 
Band  of  Ojibwe  give  you  their  sincere  thanks. 

[Prepared  statement  of  Ms.  Anderson  appears  in  appendix.] 

Senator  Wellstone.  Mr.  Chairman? 

Senator  Campbell.  Yes,  Senator  Wellstone? 

Senator  Wellstone.  With  your  indulgence  could  I  just  have  a 
moment,  first  of  all,  to  welcome  Marge  Anderson,  the  Chief  Execu- 
tive from  my  State  of  the  Mille  Lacs  Band  of  Ojibwe  Indians. 

I  wanted  to  apologize  to  Marge  and  the  other  panelists  for  com- 
ing in  late.  We  have  the  hearing  today  of  Dr.  Henry  Foster  in 
Labor  and  Human  Resources  Committee,  and  he  is  about  to  testify. 
I  wanted  to  let  the  Chief  Executive  know  that  I  have  a  whole  set 
of  questions  that  I  want  to  give  to  you  and  I  want  to  talk  to  you 
about  this  and  want  to  be  as  helpful  as  possible.  As  the  Senator 
from  Minnesota  I  warmly  welcome  you  here  today,  and  I  thank  you 
for  your  leadership. 

Thank  you,  Mr.  Chairman.  I  appreciate  that. 

Ms.  Anderson.  Thank  you,  Senator. 

Senator  Campbell.  Dale,  in  your  oral  testimony  you  ssud  you 
favor  elevating  the  self-governance  negotiator  to  the  Office  of  the 
Secretary.  In  the  fiscal  climate  we  face  now,  I  personally  think 
that's  probably  not  going  to  happen.  But  would  you  care  to  expand 
on  the  problems  you've  experienced  now  that  you  think  elevating 
it  to  the  Secretary  position  would  alleviate? 

Mr.  RlSLENG.  We've  done  the  same  thing  over  in  Interior  as  what 
I'm  recommending  here.  On  the  Interior  side  we  have  put  the  Of- 
fice of  Self-Governance  above  the  BIA,  and  that  is  so  that  it  would 
be  at  a  level  where  decisions  can  be  made,  where  true  negotiations 
can  take  place — more  of  a  govemment-to-government  type  of  rela- 
tionship. It  makes  us  feel  a  little  bad  when  we  go  to  the  negotiating 
table  and  we're  negotiating  with  messengers,  and  the  decisions 
cannot  be  made.  To  us  it  sort  of  takes  the  sting  out  of  the  intent 
of  self-governance,  which — the  way  we  look  at  it,  it  is  more  of  a 
free,  government-to-govemment  type  relationship.  We  should  be 
dealing  with  policymakers. 

The  other  thing  is  that  I  truly  believe — and  I  think  with  this 
committee's  support — that  HHS  is  going  to  be  the  next  department 
that  we're  going  to  be  able  to  compact  all  of  its  agencies.  So  that 
would  be  the  appropriate  place  to  be,  instead  of  moving  this  office 
up  to  the  Secretary's  office  in  a  couple  of  years  when  we  do  get  leg- 
islation to  make  self-governance  permanent  and  all  of  its  agencies 
compatible  over  there. 

Senator  Campbell.  We  heard  in  earlier  testimony  that  there  was 
an  increase  of  about  600  FTEs  in  the  service  area.  In  your  Area 
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Office,  while  you  have  negotiated  your  share  of  this  operation,  have 
you  noticed  any  specific  effects  of  that? 

Mr.  RiSLlNG.  Regarding  the  FTE  reductions?  No. 

Senator  Campbell.  There  was  supposed  to  be  an  increase  at  the 
service  area. 

Mr.  RiSLlNG.  There  was,  I  think,  a  total  of  20  positions  elimi- 
nated in  the  California  Area,  but  we  haven't  noticed  any  financial 
benefit  as  a  result  of  that. 

Senator  Campbell.  Marge,  in  your  testimony  you  cited  a  contract 
support  funding  problem.  Perhaps  you  can  tell  us  how  many  dol- 
lars you  feel  you  have  been  short-changed  by  the  recent  IHS  deci- 
sion not  to  fund  a  contract. 

Ms.  Anderson.  If  I  may,  Senator,  I  will  refer  that  to  my  Com- 
missioner. 

Senator  Campbell.  Yes;  and  would  you  identify  yourself  for  the 
record,  please? 

Mr.  MlLBRffiGE.  My  name  is  Dan  Milbridge.  I  am  the  Commis- 
sioner of  Health  and  Human  Services  for  the  Mille  Lacs  Band. 

Contract  support — this  year  they  have  proposed  that  it  be  part 
of  our  tribal  share,  that  whatever  our  tribal  share  is,  80  percent 
of  it  will  be  considered  program  dollars,  and  the  other  20  percent 
will  be  considered  contract  support  costs.  We  feel  that  we  should 
have  100  percent  of  our  tribal  share  used  for  program,  and  the  con- 
tract support  costs  paid  on  top  of  that. 

Senator  Campbell.  How  much  is  that  in  dollar  terms? 

Mr.  Milbridge.  I  would  have  to  refer  to  my  compact,  but  it 
would  probably  be  about  $50,000  to  $60,000. 

Senator  Campbell.  Okay. 

Senator  Inouye. 

Senator  Inouye.  Thank  you  very  much,  Mr.  Chairman. 

Throughout  my  membership  on  this  committee,  one  word  has 
been  constantly  used,  but  somehow  misused  and  misinterpreted: 
"consultation."  Now  we  find  ourselves — last  year — where  the  FTE 
reduction  for  Indian  Health  Service  represented  47  percent  of  the 
whole  Department's  FTE  reduction,  and  in  fiscal  year  1996  it  ap- 
pears that  it  may  be  13  percent  of  the  Department's  FTE  reduction, 
where  the  agency  itself  represents  only  1.8  percent  of  the  FTEs. 

Have  you  ever  been  consulted  on  these  reductions?  Both  of  you? 

Mr.  RiSLLNG.  I  have  early  on,  over  1  year  ago,  in  one  meeting  in 
Sacramento.  There  was  an  update  given  and  a  plan  that  was  pro- 
posed, and  it  dealt  with  attrition  and  early  retirement,  mainly,  and 
a  few  sort  of  temporary-type  positions.  So  in  our  area  there  was 
really  no  higher  level-type  position  eliminated. 

Senator  Inouye.  So  what  they  did  was  to  tell  you,  but  they  did 
not  consult  with  you,  or  request  your  input  in  the  reduction? 

Mr.  RiSLlNG.  That's  correct,  my  input  was  never  requested  for 
that. 

Senator  Inouye.  Is  that  the  same  with  you,  ma'am? 

Ms.  Anderson.  Yes;  that  is  basically  true,  although  the  area  of- 
fice is — right  now,  the  director  of  the  area  office  is  consulting  with 
tribes  right  now.  She  is  coming  to  our  reservation  on  Friday  to  con- 
sult with  us.  They  have  downsized.  I  think  the  Headquarters 
should  learn  from  the  area  offices  on  how  the  area  offices  do  their 
downsizing. 
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Senator  INOUYE.  Now,  the  agency  is  suggesting  that  notwith- 
standing the  mandate  in  our  law,  that  they  will  not  process  com- 
pacts, and  they  wish  to  have  an  assessment.  Have  you  been  called 
upon  to  provide  an  input  in  this  decision? 

Mr.  RiSLiNG.  No;  we  haven't,  Senator.  And  as  I  mentioned  before, 
the  self-governance  tribes  are  upset  about  this  because  it  seems 
like  we  are  being  singled  out.  Other  tribes  that  contract  for  pro- 
grams and  services  are  not  being  evaluated  for  their  impact  on 
other  tribes.  It  seems  like  we're  being  singled  out  in  this  evalua- 
tion. 

But  no,  we  haven't  been  contacted  or  consulted  with. 

Senator  iNOUYE.  Chief  Anderson,  the  IHS  has  said  they  will  not 
negotiate  any  new  self-governance  compacts  in  fiscal  year  1996, 
and  I  gather  you  are  prepared  to  do  so.  What  sort  of  problems  will 
you  be  facing  as  a  result  of  this  decision  on  the  part  of  the  service? 

Ms.  Anderson.  Like  Dale  said,  we  haven't  been  consulted  either 
on  that,  although  we  have  some  new  tribes  in  our  area  who  want 
to  negotiate  with  the  IHS.  They  have  come  to  us  for  answers,  and 
we  don't  know  how  to  answer  them  because  IHS  is  not  going  to 
compact  with  any  new  tribes  this  year. 

Senator  iNOUYE.  You  spoke  of  the  impact  that  non-self-govem- 
ance  tribes  have  been  complaining  about  as  a  result  of  vour  in- 
volvement. What  sort  of  impact  do  you  think  these  non-sel^govern- 
ance  tribes  are  talking  about? 

Mr.  RiSLlNG.  Well,  as  you  are  aware,  our  annual  funding  agree- 
ment— goes  out  to  every  tribe  in  our  area  90  days  before  it  is 
signed  off.  In  California  there  are  some  100  tribes.  So  our  budget 
goes  out,  and  they  take  a  look  at  the  budget  and  they  see  basically 
a  lump  sum  amount.  They're  assuming  that  we're  getting  more 
money  than  we  should  be  getting. 

Now,  the  first  year  that  our  annual  funding  agreement  went  out, 
it  was  challenged.  It  had  to  go  through  administrative  appeal  be- 
cause tribes  challenged  it,  and  it  was  found  that  there  was  no  neg- 
ative impact  that  our  budget  had  created  on  any  of  the  tribes  in 
the  area. 

The  particular  area,  I  mentioned  in  my  testimony,  where  there 
is  misinformation  going  out,  self-governance  tribes  are  constantly 
blamed  for  causing  shortfalls  to  other  tribes.  A  tribe  may  request 
funds  for  a  certain  thing  and  they  are  unable  to  get  it,  often  the 
response  from  the  IHS  is,  "Well,  it's  the  impact  of  the  compacting 
tribes."  And  that's  not  the  case.  There's  no  evidence  anyplace 
where  compacting  tribes  have  had  a  negative  impact.  I  believe  that 
there  is  a  committee  within  Indian  Health  Service  that  is  set  up 
specifically  to  review  any  negative  impacts  that  the  self  governance 
annual  funding  agreements  may  cause.  But  as  far  as  we  know, 
there  has  never  been  a  case  where  it  has  been  proven  that  there 
is  any  negative  impact.  Tribes  are  very  conscientious  about  this  in 
the  negotiating  process. 

Senator  Inouye.  Thank  you  very  much. 

Yes,  ma'am? 

Ms.  Anderson.  Senator  Inouye,  the  only  negative  impact  that  we 
hear  from  our  areas  is  from  newly-recognized  tribes.  We  have  three 
new  federally-recognized  tribes.  Their  funding  is  supposed  to  be 
coming  from  our  tribal  shares,  but  I  think  its  going  to  have  an- 
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other  negative  impact  on  us.  It  should  be  a  supplemental  funding 
for  those  new  tribes. 

Senator  Inouye.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Senator  Campbell.  I  thank  this  panel. 

The  next  panel  will  be  Lindsey  Manning,  Chairman,  Duck  Valley 
Shoshone-Paiute  Tribe;  and  Pamela  Iron,  Executive  Director  of 
Health  Services  of  the  Cherokee  Nation  in  Tahlequah,  OK. 

Chairman  Manning,  before  you  start,  how  are  you  related  to 
Claire  Manning? 

Mr.  Manning.  Claire  Manning  is  my  cousin's  sister.  Her  father 
and  my  father  are  brothers. 

Senator  Campbell.  She's  doing  a  terrific  job  for  the  Native 
American  Rights  Fund  in  our  State. 

Mr.  Manning.  Thank  vou  very  much.  I  will  tell  her. 

Senator  Campbell.  This  is  the  last  panel,  and  I  would  tell  the 
panel  that  we're  on  a  very  short  timeframe.  All  of  your  testimony 
will  be  included  in  the  record,  but  if  you  can  abbreviate  your  oral 
testimony,  it  would  be  appreciated. 

STATEMENT  OF  LINDSEY  MANNING,  CHAIRMAN,  DUCK 
VALLEY  SHOSHONE-PAIUTE  TRIBE,  OWYHEE,  NV 

Mr.  Manning.  I  will  be  as  brief  as  possible. 

Thank  you.  Senator  Campbell.  I  am  very  happy  to  be  here  today 
to  have  this  opportunity  to  speak  before  the  committee  on  the  Self- 
Determination  Act,  which  is  the  right  Federal  policy  for  tribes. 
Self-governance  is  true  tribal  management,  but  it's  not  for  all 
tribes.  Tribes  must  show  their  administrative  capabilities  to  come 
into  this  program.  The  IHS  still  must  maintain  the  coverage  for 
those  that  choose  not  to. 

Local  control  is  more  responsive  to  our  needs.  Over  the  last  3  or 
4  decades  Indian  people  have  become  educated  and  returned  home 
to  administer  these  programs.  Some  tribes  no  longer  need  excessive 
Federal  coverage. 

Self-governance  has  required  the  IHS  to  be  specific  in  their  func- 
tions, specific  in  their  budgets,  specific  in  their  dollars,  specific  to 
break  out  tribal  shares,  specific  in  their  area  office  distributions. 
It's  a  true  budget  breakout  and  shows  accountability  by  the  Indian 
Health  Service.  It  requires  the  IHS  to  present  actual  operating 
costs  at  the  area  and  Headquarters  level,  and  that's  been  quite  en- 
lightening. 

At  the  Headquarters  level  the  Director  has  set  a  residual  goal  of 
$15.56  million.  I  was  for  a  while  on  the  Joint  Tribal  Methodologies 
Work  Group,  and  we  found  out  that  the  Assessment  Line  Item  of 
the  IHS  of  $33  million  to  $35  million  is  taken  right  off  the  top  by 
the  Public  Health  Service,  and  that  money  is  not  accounted  for,  not 
even  to  IHS.  The  Public  Health  Service — they  are  taking  $33  mil- 
lion to  $35  million  out  of  our  Indian  money,  out  of  the  Indian 
Health  Service  money,  to  administer  our  money.  So  I  think  that 
needs  to  be  looked  into,  and  I  request  that  special  attention  be  di- 
rected to  that  accountability;  $33  million  is  a  lot  of  money  and  it 
can  carry  a  lot  of  us  througn.  The  IHS,  like  self-governance  tribes, 
I  believe  can  be  effective  managers  themselves  of  that  money,  so 
when  it  comes  down  to  us  it  should  reach  us  all  the  way. 
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At  the  Phoenix  area  oflfice  level,  We  have  put  the  management 
of  that  under  scrutiny.  We  found  out  that  our  service  unit  was  al- 
lowed to  operate  at  a  deficit  consistently,  annually  running  into  an 
$800,000  deficit.  When  the  fiscal  year  ended  it  went  back  to  the 
area  office  and  they  made  an  adjustment  there,  and  it  was  off  line. 
The  next  year  you  get  to  do  it  again.  That's  not  real  budgeting. 
Real  budgeting  is  not  presenting  a  budget  and  letting  people  over- 
spend it.  The  actual  operating  cost  is  the  budget  that  we're  pursu- 
ing now,  and  I  think  what  we're  finding  is  that  there  was  a  pool 
of  money  there,  discretionally  being  used  to  cover  deficits.  I  think 
this  exemplifies  the  CAAD  that  Chairman  Risling  from  the  Hoopa 
mentioned,  the  power  that  the  CAAD  carries  forth. 

I  also  agree  with  Chairman  Risling  on  the  complaint  on  the  por- 
trayal of  self-governance  being  the  catalyst  for  all  the  cuts  coming 
to  IHS.  Our  non-self-govemance  tribes  need  to  be  told  clearly  by 
Indian  Health  Service  at  all  levels  that  the  downsizing  effort  is  the 
catalyst  of  a  lot  of  our  wrongs,  besides  the  budget  cuts  that  are 
coming  in. 

So  at  our  area  office  meeting,  self-governance  tribes  had  to  get 
up  and  defend  themselves  before  the  other  tribes  because  we  were 
being  portraved  as  the  ones  that  were  lessening  their  pool  of  funds. 

As  a  small  tribe,  we  initially  supported  this  30/70  formula,  which 
meant  more  resources  and  more  money  to  us.  However,  we  can  ac- 
cept a  tribal  size  adjustment  formula.  It  means  less  money  for  us 
but  I  think  it's  a  good  middle  ground  that  we  would  be  willing  to 
accept. 

On  contract  support  costs,  the  pool — the  process  that  they  use, 
they  have  a  pool,  and  I  think  that  it's  distributed  on  a  "first  come, 
first  served"  is  not  a  real  good  way  to  operate  that.  We  need  more 
money  in  there.  Also  reserving  a  percentage  of  tribal  shares  for 
contract  support  costs,  I  believe,  needs  to  be  looked  at. 

There  are  other  concerns  that  are  in  my  written  testimony. 

Deputy  Director  Lincoln  mentioned  that  oversight  is  reduced  to 
one  visit  a  year  to  self-governance  tribes.  I  think  that  is  adequate. 
The  new  oversight  that  the  tribes  have  to  deal  with  on  health  care 
is  from  our  tribal  membership  in  their  direct  communication,  right 
to  our  tribal  council.  If  something  is  going  wrong,  they  come  to  the 
council  and  the  council  can  adjust  it  there,  whereas  before,  when 
a  complaint  would  come  in,  it  would  get  lost  in  the  system.  There 
would  be  no  accountability.  When  there  was  a  complaint  coming  in, 
we  got  word  that  the  then-Service  Unit  Director  said,  "Well,  just 
don't  pay  any  attention  to  it  because  in  six  months  it  will  go  away 
and  there  will  be  something  else."  So  a  lot  of  our  complaints  were 
going  nowhere,  but  with  self-governance,  now  with  the  tribal  coun- 
cil ultimately  responsible  for  it,  we  are  now  more  responsive  to  the 
needs  of  our  people.  If  it's  dental  or  if  it's  mental  health  or  some- 
thing like,  we  can  get  right  in  there  and  do  something  about  it. 

I  think  what  Senator  Inouye  said  about  40  percent  of  the  full  De- 
partment FTE  reductions  last  year  were  targeted  for  IHS  again  ex- 
emplifies too  much  Public  Health  Service  control  over  the  IHS.  The 
IHS  should  be  elevated  at  least  equal  to  the  Public  Health  Service. 
That  may  be  excessive  oversight. 

Finally,  I  cannot  accept  without  objection  all  Indian  agencies 
being  cut  at  this  time.  The  Chairwoman  of  Mille  Lacs  mentioned 
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that  new  tribes  are  being  recognized  every  day,  and  we're  all  drink- 
ing from  the  same  trough,  so  we  need  to  enhance  our  programs  and 
build  them. 

I  would  like  to  thank  you. 

[Prepared  statement  of  Mr,  Manning  appears  in  appendix.] 

Senator  Campbell.  Ms.  Iron,  go  ahead.  You  may  proceed. 

STATEMENT  OF  PAMELA  IRON,  EXECUTIVE  DIRECTOR, 
HEALTH  SERVICES,  CHEROKEE  NATION,  TAHLEQUAH,  OK, 
ACCOMPANIED  BY  CHARLES  L.  HEAD,  SELF-GOVERNANCE 
COORDINATOR 

Ms.  Iron.  Mr,  Chairman  and  members  of  the  committee,  I  bring 
greetings  from  Chief  Wilma  Mankiller,  the  Principal  Chief  of  the 
Cherokee  Nation.  It  is  an  honor  to  be  able  to  testify  on  her  behalf 
and  to  represent  the  160,000  tribal  members  ana  95,000  active 
users  in  our  health  care  delivery  system. 

Almost  no  other  issue  is  of  greater  importance  to  the  Cherokee 
Nation  than  Indian  health  care  delivery  and  proper  implementa- 
tion of  our  self-governance  compacts.  We  are  the  largest  tribe  that 
entered  into  the  compact  in  both  the  Interior  in  1990,  and  into  the 
DHHS  in  1993. 

As  an  example  of  how  self-governance  is  being  implemented  by 
the  Cherokee  Nation,  I  would  point  to  the  Cherokee  Rural  Health 
Network.  Our  health  network  is  the  first  tribal  health  network  es- 
tablished in  the  United  States,  utilizing  managed  care  concepts  in 
redesigning  our  health  care  delivery  system.  The  Wilma  P. 
Mamkiller  Health  Center  is  a  new  35,000  outpatient  facility  dedi- 
cated on  April  29,  1995.  This  is  an  important  component  of  our  net- 
work. We  want  to  thank  this  committee,  and  especially  Senator 
Nickles  for  his  assistance  in  obtaining  the  funding  and  naming  of 
this  facility. 

The  decision  of  Congress  to  amend  the  Indian  Self-Determination 
and  Education  Assistance  Act  by  adding  the  Self-Governance  Dem- 
onstration Project  Act  was  a  crucial  step  in  strengthening  the  gov- 
ernment-to-govemment  relationship  between  the  United  States  and 
the  Cherokee  Nation. 

We  feel  that  there  are  still  some  people  at  all  levels  of  IHS  who 
do  not  take  the  program  seriously  because  it  is  not  a  permanent 
part  of  the  agency.  This  attitude  at  times  results  in  a  lack  of  co- 
operation in  me  implementation  of  the  health  programs  assumed 
by  the  Cherokee  Nation.  We  believe  that  self-governance  within  the 
IHS  has  been  a  demonstration  project  long  enough.  Permanent  im- 
plementation of  the  IHS  self-governance  program  should  be  a  high 
priority  of  the  Federal  Government.  Chief  Mankiller  and  the  Cher- 
okee Nation  are  grateful  to  the  Chairman,  to  Senator  Inouye,  and 
the  committee  for  your  dedication  to  this  program,  and  we  will  do 
everything  we  can  to  persuade  the  Clinton  administration  to  sup- 
port prompt  enactment  of  permanent  legislation. 

Critical  to  the  successful  continuation  of  Indian  health  care  deliv- 
ery to  the  IHS  self-governance  program  is  retention  of  proper  fund- 
ing allocation  formulas.  The  IHS  Director  announced  adoption  of  a 
new  allocation  formula  called  the  "tribal  size  adjustment  formula," 
rather  than  the  historical  formula  based  on  active  user  population, 
recently.  Shifting  to  this  new  formula  will  divert  Central  Office 
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funding  from  tribes  with  IHS  user  populations  of  more  than  1,500 
to  those  with  fewer  than  1,500  users.  The  proposed  new  formula 
would  benefit  only  4  percent  of  the  IHS  users  in  Oklahoma  and 
cause  adverse  impact  on  96  percent  of  the  users.  Nationally,  the 
new  formula  would  result  in  90  percent  of  the  IHS  users  receiving 
less  funding  for  their  tribes.  We  have  a  tribal  size  a(^ustment  ver- 
sus the  100  percent  user  formula  comparison  here.  We  had  a  larger 
chart  that  didn't  quite  find  its  way  up  here  yet  that  shows  this  ad- 
verse impact. 

Analysis  shows  that  89.73  percent  of  users  would  receive  more 
resources  using  a  100-percent  active  user  formula.  Any  extra  fund- 
ing to  make  up  for  small  size  would  not  be  necessary  funding;  it 
would  be  extra  funding. 

We  encourage  not  taking  money  from  users  and  shifting  it  to  bu- 
reaucracies. The  use  of  this  method  or  any  similar  method  for  de- 
termining tribal  shares  would  result  in  a  radical  reallocation  of 
IHS  funds  away  from  eligible  users  who  are  members  of  large 
tribes,  such  as  Navajo  and  the  Cherokee  Nation,  and  toward  sup- 
port of  bureaucracies  of  certain  tribes. 

We  encourage  you  to  think  about  this,  to  make  all  eligible  Indi- 
ans more  healthy,  not  their  tribal  bureaucracies.  Furthermore,  the 
Cherokee  Nation  is  emphatic  that  any  funding  allocation  formula 
for  any  program  for  Native  Americans — block  grant  or  otherwise — 
must  be  justified  and  based  on  active  user  population  served  by  the 
program. 

Here  we  wish  to  express  our  sincere  appreciation  to  the  Chair- 
man and  the  committee  for  their  successful  effort  to  restore  IHS 
funding  in  the  1995  budget.  Now  it  is  all  the  more  important  to  re- 
mind the  Appropriations  Committee  that  the  unmet  need  for  IHS 
remains  at  approximately  30  percent  of  the  funds  required.  With 
this  enormous  unmet  need,  there  should  be  no  reductions  in  overall 
Indian  health  care  funding.  We  encourage  full  funding  of  contract 
health  care.  This  is  particularly  essential.  It  remains  a  mvstery 
why,  in  Oklahoma,  that  we  continue  to  have  large  contract  nealth 
care  denials,  and  we  do  not  receive  any  distribution  of  the  funds 
from  the  Central  Office. 

We  would  greatly  appreciate  strong  support  for  IHS  fundings 
from  members  of  this  committee,  especially  Senators  Gorton,  Do- 
menici,  and  Reid,  who  also  serve  on  the  Senate  Interior  Appropria- 
tions Subcommittee. 

Looking  at  the  FTE  reductions,  we  propose  that  FTEs  working 
directly  for  tribes  through  IPAs  and  MOAs  be  allocated  to  a  tribal 
FTE  pool  and  be  free  from  all  FTE  reductions  or  ceilings,  especially 
since  costs  for  salaries  for  these  positions  were  covered  by  the  oper- 
ational funds  provided  to  tribes.  The  Cherokee  Nation  has  750  trib- 
al health  employees,  and  of  those,  we  have  27  IPAs  or  MOAs. 
Those  salaries  are  paid  by  our  operational  funds,  so  it  does  not  im- 
pact on  the  Federal  direct  delivery  FTEs. 

Finally,  the  Office  of  General  Counsel  opinion  contended  that  the 
level  of  Federal  oversight  necessary  for  construction  of  Federal  fa- 
cilities is  inconsistent  with  the  Self-Governance  Demonstration 
Project  Act's  goals.  This  opinion  leads  to  the  absurd  result  that 
tribes  can  perform  these  services  under  title  1,  but  not  under  title 
3.  The  Cherokee  Nation  has  constructed  facilities;  we  constructed 
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the  Redbird  Smith  facihty  and  new  Wilma  P.  Mankiller  Health 
Center.  We  also  are  in  construction  phase  I  for  a  new  Salina 
Health  Center,  and  we  have  done  this  through  construction  con- 
tracts. We  feel  that  it  is  important  that  this  be  in  permanent  legis- 
lation. 

In  conclusion  I  would  like  to  thank  this  committee  for  the  close 
working  relationship  that  the  Cherokee  Nation  has  had.  We  urge 
you  to  implement  self-governance  on  a  permanent  basis. 

[Prepared  statement  of  Ms.  Iron  appears  in  appendix.] 

Senator  Campbell.  Thank  you,  Ms.  Iron. 

We  have  about  four  or  five  questions,  but  because  of  time  con- 
straints I  am  ^oing  to  have  staff  submit  those  to  you.  If  you  would 
answer  those  m  writing  for  the  committee,  I  would  appreciate  it. 

Also,  just  let  me  reairirm — I  think  I  can  speak  on  behalf  of  the 
vast  majority  of  the  members  on  this  committee,  that  you  can  look 
forward  to  continued  support  and  sensitivity  to  the  problems  that 
Indian  tribes  face  as  they  are  trying  to  move  toward  self-govern- 
ance. You've  always  had  a  sensitive  ear  in  here.  Even  though  we 
are  severely  restricted  because  of  the  fiscal  constraints  that  we 
have,  this  committee  knows  full  well  that  Indian  people  have  every 
right  to  expect  full  funding  for  the  programs  that  are  so  important 
to  their  survival. 

In  any  event,  the  hearing  record  will  stay  open  for  two  additional 
weeks  if  anyone  in  the  audience  or  any  people  at  home  wish  to  sub- 
mit testimony  in  writing.  Please  have  them  do  so  in  about  the  next 
14  days. 

With  that,  this  hearing  is  adjourned. 

[Whereupon,  at  10:44  a.m.,  the  committee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 
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Prepared  Statement  of  Lindsey  W.  Manning,  Chairman,  Shoshone-Paiute 
Tribes  of  the  Duck  Valley  Reservation 

Mr.  Chairman  and  members  of  the  committee,  I  am  Lindsey  Manning,  Chairman 
of  the  Shoshone-Paiute  Tribes  of  the  Duck  Valley  Indian  Reservation. 

Our  homeland  is  half  in  Idaho  and  half  in  Nevada.  We  properly  refer  to  our  loca- 
tion as  that  Nevada  and  Idaho  skirt  our  borders.  Our  reservation  is  290,000  acres, 
all  of  which  is  tribal  land.  Our  tribal  headquarters  is  located  at  Owyhee,  Nevada. 
We  have  approximately  1,800  enrolled  members  with  about  1,200  members  residing 
on  our  reservation.  Our  main  industry  stems  from  our  land  base  and  involves  ranch- 
ing, farming,  and  outdoor  activities. 

The  Shosnone-Paiute  Tribes  are  served  by  the  IHS  Phoenix  Area  Office  and  are 
the  furthest  from  the  Area  Oflice — approximately  600  miles.  We  are  presently  in  a 
multi-tribal  service  unit  which  serves  five  tribal  governments.  The  Owyhee  l^rvice 
Unit  includes  the  only  IHS  hospital  (a  15-bed  inpatient  facility)  in  Nevada  and 
Idaho,  and  two  outpatient  clinics  at  Elko  and  Ely,  Nevada.  Because  of  our  isolated 
location,  the  hospital  and  clinic  at  Owyhee  provide  services  primarily  to  the  Duck 
Valley  Tribes  as  well  as  the  non-Indians  in  the  region.  The  clinics  at  Elko  and  Ely 
primarily  serve  the  other  service  unit  tribes  with  inpatient  and  specialty  care  being 

Erovidea  to  the  other  tribes  at  local  non-IHS  health  CEire  facilities  through  Contract 
[ealth  Care  funding. 

As  the  most  remote  service  unit  served  by  the  IHS  Phoenix  Area  Office,  the  hos- 
pital and  clinic  at  Owyhee  has  suffered  from  poor  management  which  has  resulted 
in  a  lack  of  continuity  of  care  for  our  people.  In  1988,  the  Phoenix  Area  Oflice  at- 
tempted to  close  inpatient  services  at  Owyhee  and  reduce  emergency  service  cov- 
erage. Based  on  our  isolation  and  health  care  needs,  and  with  the  assistance  of  the 
Appropriations  Committees,  we  were  able  to  keep  the  hospital  open.  Shortly  there- 
after, the  tribes  received  a  grant  from  the  IHS  to  conduct  a  full  utilization  study 
of  the  Owyhee  hospital  and  clinic.  This  preliminary  feasibility  study  indicated  that 
the  facility  could  be  operated  efficiently  Tby  the  Tribes  and  provide  improved  health 
care  if  actual  operating  costs  are  made  available  to  the  tribes.  Today,  plans  are  un- 
derway to  do  just  that. 

In  1991,  the  tribes  entered  into  a  Self-Governance  agreement  with  the  Depart- 
ment of  the  Interior.  We  entered  into  an  Indian  Health  Service  Compact  of  Self-Gov- 
ernance effective  January  1,  1995.  Our  first  IHS  Annual  Funding  Agreement  in- 
cluded our  community  health  programs.  Recently  we  amended  our  Annual  P\inding 
Agreement  to  add  the  facility's  Contract  Health  Care  program.  For  fiscal  year  1996, 
we  will  include  all  remaining  outpatient  and  inpatient  services  provided  at  Owyhee. 
Self-Governance  has  given  our  tribes  control  of  our  local  programs  and  allowed 
us  to  be  more  responsive  to  the  health  needs  of  our  population.  We  have  cut  through 
layers  of  needless  and  repetitive  federal  processes  and  clearances  and  made  more 
resources  available  at  the  service  delivery  level.  In  addition,  the  planning  resources 
made  available  to  us  enabled  us  to  improve  our  tribal  administrative  capacity.  Our 
tribes'  views  on  specific  issues  follows. 
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IHS  Office  of  Tribal  Self-Governance.  The  IHS  Office  of  Tribal  Self-Govern- 
ance (OTSG)  has  been  and  continues  to  be  very  involved  in  and  supportive  of  our 
negotiations.  However,  the  OTSG  has  never  been  adequately  stafTea  to  negotiate 
agreements  and  assist  tribes  with  implementation  of  our  agreements.  Lack  of  ade- 

?[uate  staffing  has  contributed  to  the  delay  in  distribution  o?  funds  due  to  be  trans- 
erred  to  us  in  early  January  under  the  terms  of  our  funding  agreement.  We  support 
elevation  of  the  Office  of  Self-Governance  to  the  Department  level  and  believe  the 
office  must  be  adequately  staffed  to  distribute  funds  in  a  timely  manner  and  to  as- 
sist with  implementation  of  tribes'  funding  agreements. 

Residual  and  Tribal  Shares.  Under  Seli-Govemance,  all  IHS  functions  and  re- 
sources are  designated  as  either  "residual"  or  "tribal  shares".  True  "residual"  re- 
sources are  those  used  to  conduct  Indian  health  functions  required  by  law  to  be  car- 
ried out  bv  Federal  employees  as  inherently  federal  functions.  All  other  resources 
of  the  IHS  are  "tribal  snares"  meaning  they  are  available  to  be  transferred  into  a 
tribe's  Annual  Funding  Agreement  if  tne  tnbe  chooses  to  take  responsibility  for  the 
corresponding  function.  Tribal  shares  which  a  tribe  elects  to  leave  with  the  IHS 
have  been  designated  "retained  tribal  shares"  and  may  be  transferred  to  the  tribe 
at  a  later  date  if  the  tribe  so  chooses.  Designating  a  resource  a  tribal  share  in  es- 
sence gives  tribes  discretion  over  whether  to  take  responsibility  for  that  function 
and  resource  or  to  leave  responsibility  with  the  IHS. 

Under  the  Director's  April  18,  1995  decision,  a  residual  "goal"  is  established  for 
Headquarters,  and  each  Area  Office  residual  is  to  be  determined  separately  with  the 
participation  of  the  tribes  served  by  that  Area  Office.  However,  neither  the  decision 
on  a  Headquarters  residual  amount  nor  our  Area  Office's  process  for  determining 
a  residual  amount  has  ever  provided  for  consistent  and  meaningful  tribal  participa- 
tion. The  determination  of  residual  and  tribal  share  resources  must  be  arrived  at 
only  after  full  participation  of  all  tribes,  and  discussion  and  negotiation  over  which 
party  can  best  carry  out  particular  functions  or  activities. 

In  addition,  of  the  amounts  identified  as  residual,  the  IHS  has  not  provided  de- 
scriptions of  the  functions  and  services  being  provided  with  those  resources.  Without 
a  clear  understanding  of  the  functions  being  carried  out  by  the  IHS  with  residual 
resources,  the  IHS'  and  Tribes'  respective  responsibilities  are  never  clear. 

Allocation  Methodologies  for  Tribal  Snares.  As  our  tribes  establish  the  out- 
patient and  inpatient  programs  at  Owyhee  £is  an  independent  operating  unit  in  fis- 
cal year  1996,  the  adtninistrative  costs  for  these  programs  will  be  transferred  from 
IHS  Headquarters  and  the  Phoenix  Area  Office  to  our  Tribes'  administration.  As  a 
relatively  small  tribe,  our  administrative  costs  to  operate  these  programs  will  not 
necessarily  be  met  by  our  Area  and  Headquarters  tribal  shares  from  similar  func- 
tions. In  addition,  as  we  establish  an  independent  operating  unit  serving  primarily 
our  tribes  and  non-Indian  conmiunity  residents,  we  will  lose  economies  of  scale  for 
some  services  which  previously  benefited  more  than  the  Duck  Valley  Tribes.  With 
this  in  mind,  for  Area  and  Headquarters  resources  which  have  previously  not  been 
made  available  to  tribes,  our  Tribes  support  an  allocation  methodology  that  will  pro- 
vide us  an  adequate  administrative  base  and  allow  us  to  maintain  the  broadest 
array  of  services  possible. 

As  a  relatively  small  tribe,  the  "30/70"  formula — under  which  30%  of  the  tribal 
share  resources  are  allocated  among  tribes  based  on  the  total  number  of  tribes  and 
70%  are  allocated  based  on  the  number  of  active  users — would  be  most  beneficial 
to  our  tribes.  The  "tribal  size  adjustment"  formula  also  provides  a  base  for  small 
tribes  with  the  base  decreasing  as  population  size  increases.  As  compared  to  the  "30/ 
70"  formula  and  the  "100%  active  user"  formula,  under  which  funds  are  distributed 
based  solely  upon  the  population  served,  the  tribal  size  adjustment  formula  is  an 
acceptable  compromise  for  our  tribes.  We  have  supported  the  use  of  this  formula  for 
allocating  Headquarters  General  Pool  funds  with  the  understanding  that  it  is  a  com- 
promise for  us  and  that  it  is  aimed  at  equitably  allocating  resources  taking  into  ac- 
count the  relatively  hi^er  administrative  costs  for  smaller  programs. 

Contract  Support  Costs.  The  contract  support  funding  provisions  of  the  Indian 
Self-Determination  Act  provide  for  full  funding  of  tribal  administrative  costs.  These 
provisions  also  ensure  that  contract  support  funds  wiU  not  duplicate  program  funds, 
and  provide  a  reporting  mechanism  throu^  which  the  IHS  is  required  to  report  any 
deficiency  in  funding  tor  such  costs.  Existing  IHS  policy  for  administering  contract 
support  funds,  however,  does  not  address  contract  support  needs  associated  with 
tribal  share  resources  that  are  made  available  to  tribes  under  Self-Governance  and 
the  recent  amendments  to  Title  I  of  the  Act  in  Public  Law  103—413. 

IHS'  current  proposal  to  reserve  a  percentage  of  tribal  shares  from  which  to  fund 
additional  contract  support  cost  needs  associated  with  tribal  shares  does  not  reflect 
the  recommendations  of  tribal  participants  and  will  perpetuate  incomplete  and  inac- 
curate reporting  of  true  contrsict  support  needs.  The  EHS  proposal  reflects  an  arbi- 
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trary  percentage  which  is  not  supported  by  an  analysis  of  the  resources  in  Area  and 
Headquarter's  tribal  shares.  We  request  full  tribal  part,icipation  in  development  of 
a  process  under  which  a  tribe's  fuU  contract  support  need  is  based  on  an  analysis 
of  its  actual  program  and  administrative  costs,  and  that  need  is  funded  annually 
on  a  recurring  basis  (with  any  deficiency  in  funding  reported  to  Congress). 

Shortfall  and  PuU  Funding  of  Tribal  Shares.  In  the  Directoi^s  April  18,  1995 
decision  on  residual,  $15.56  million  is  identified  as  a  "goal",  with  the  caveat  that 
as  more  tribes  elect  to  compact  and  contract,  it  may  be  necessary  to  look  at  the  tran- 
sitional amounts  required  to  provide  services  to  all  tribes.  The  initial  federsil  policy 
behind  the  Indian  Self-Determination  Act  envisioned  a  clear  cut  transfer  of  re- 
sources from  the  Federal  government  to  the  tribes  as  tribes  chose  to  take  respon- 
sibility for  local  programs.  This  vision  was  never  implemented  under  Title  I,  and 
resulted  in  an  increased  Federal  bureaucracy  and  justified  but  escalating  contract 
support  costs  on  the  tribes'  part. 

Now,  shortfall  funds  have  been  provided  under  Self-Governance  to  fund  transi- 
tional costs  associated  with  the  transfer  of  resources  to  compacting  tribes  to  avoid 
reducing  or  limiting  services  to  other  tribes  as  tribal  shares  are  taken  out  of  pro- 
grams or  other  activities  serving  multiple  tribes.  The  IHS  must  develop  a  specific 
and  immediate  strategy  for  reducing  staff  and  other  resource  requirements  which 

fiarallels  increases  in  the  level  of  compacting  and  contracting  by  tribes  so  that  short- 
all  funds  are  not  relied  on  in  subsequent  years  to  meet  "Transitional"  needs.  TTie 
IHS  must  be  able  to  track  by  program  or  other  activity  increases  in  compacting  and 
contracting  and  the  resulting  portion  of  the  program  or  activity  which  the  MS  con- 
tinues to  operate.  Unless  federal  reductions  approximately  parallel  increases  in  com- 
pacting, stable  base  funding  with  recurring  funds  cannot  be  achieved.  Full  funding 
of  tribal  shares  and  the  development  of  staole  base  funding  has  been  a  goal  of  Seli- 
Govemance,  and  is  necessary  to  ensure  the  long  term  stability  and  success  of  tribal 
health  programs. 

Trust  Responsibility  and  Appropriations  for  Indian  Health.  AU  of  the  fore- 
going issues  mvolve  allocating  resources  appropriated  to  improve  Indian  health.  As 
tribes  take  on  increasing  responsibilities  for  community  services,  we  must  not  lose 
sight  of  the  Federal  Government's  ongoing  responsibility  to  tribes  which  is  a  result 
of  tribes'  unique  political  status  as  sovereign  governments.  President  Nixon,  in  his 
initial  vision  lor  Indian  Self-Determination,  expressed  this  ongoing  responsibility  to 
Indian  tribes  as  follows: 

The  special  relationship  between  Indians  and  the  Federal  Government  is  the  re- 
sult ...  of  solemn  obligations  which  have  been  entered  into  by  the  U.S.  Government. 
Down  through  the  years,  through  written  treaties  and  throu^  formal  and  informal 
agreements,  our  government  has  made  specific  commitments  to  the  Indian  people. 
For  their  part,  the  Indians  have  often  surrendered  claims  to  vast  tracts  of  land  and 
have  accepted  life  on  government  reservations.  In  exchange,  the  government  has 
agreed  to  provide  community  services  such  as  health,  education  and  public  safety, 
services  which  would  presumably  allow  Indian  communities  to  eryoy  a  standard  of 
living  comparable  to  other  Americans. 

All  Congressional  actions  related  to  Self-Governance  and  annual  appropriations 
for  Indian  health  must  be  made  in  light  of  tribes'  unique  political  status  and  the 
government's  trust  responsibility  to  tribes. 

We  must  keep  in  nund  the  diverse  needs  of  tribal  government,  ranging  from  day 
to  day  operation  of  community  programs  to  tribal-federal  partnerships.  The  Admin- 
istration must  reconsider  subjecting  IHS  and  BIA  service  programs  to  FTE  reduc- 
tions. As  tribes  take  more  responsibility  for  local  programs,  we  need  professional  ex- 
pertise entering  rather  than  leaving  our  programs.  At  a  minimum,  savings  from 
FTE  reductions  from  our  programs  must  be  returned  to  local  service  delivery  pro- 
grams. Last,  restructuring  and  downsizing  of  Federal  Indian  programs  must  involve 
meaningful  consultation  and  participation  of  all  tribal  governments.  Self-Govem- 
ance  provides  a  model  for  this  dialogue  and  peirticipation. 

Thank  you  for  the  opportunity  to  present  my  views  on  IHS's  implementation  of 
Self-Governance. 
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Shoshone-Paiute  Tribe 
Duck  Valley  Reservation 

Owyhee.  NV.  July  13.  1995. 

Hon.  John  McCain, 
Hon.  Daniel  K.  Inouye, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senators  McCain  and  Inouye:  Thank  you  for  your  letter  of  May  5,  1995.  My 
sincere  apologies  for  this  delayed  response  to  your  inauiries. 

Question:  Do  you  think  Congress  should  step  in  ana  define  by  statute,  what  is  and 
what  is  not  an  allowable  residual? 

Answer:  At  this  time  it  is  our  opinion  that  it  is  premature  to  legislate  the  defini- 
tion of  residual.  WhUe  it  is  presently  true  that  IHS  has  not  provided  an  extensive 
definition  of  residual  functions  or  what  the  tribes  can  rely  upon  with  IHS  retained 
funding,  the  IHS  has  committed  to  working  jointly  with  Tribes  to  address  the  resid- 
ual issue.  We  believe  that  Congress  should  allow  this  process  to  work.  Perhaps  a 
suggestion  could  be  that  IHS  be  compelled  to  engage  in  this  process  by  the  Commit- 
tee. 

Question:  Would  you  please  cite  some  examples  of  why  administrative  costs  are 
higher  for  your  Tribe  than  for  other  Tribes  nearer  metropolitan  areas  or  with  larger 
service  population? 

Answer:  A  key  factor  is  isolation.  Recruitment  of  capable  administrators  at  a 
"lower  than  scale"  pay  rate  fosters  the  need  to  offer  an  above  average  salary.  Added 
insurance  coverage  and  fringe  benefits  are  required  to  fiU  vital  positions.  Outdated 
equipment  (i.e.  computers  and  telecommunication  links),  cost  of  delivery,  telephone 
services,  express  mail  delivery  to  hubs,  transportation,  advertisements,  adequate 
and  attractive  housing  acquisitions  must  be  built  into  the  isolated  reservation  ad- 
ministrative costs. 

Thank  you  again  for  allowing  our  input.  Should  fiirther  clarification  be  desired, 
please  notify  me. 

Sincerely, 

Lindsey  Manning,  Chairman. 


Prepared  Statement  of  Hon.  Ben  Nighthorse  Campbell,  U.S  Senator  from 

Colorado 

Thank  you  Mr.  Chairman.  I  want  to  thank  you  for  conducting  this  important 
hearing  on  the  implementation  of  the  Tribal  &lf-Govemance  Act  by  the  Indian 
Health  Service. 

What  started  as  a  demonstration  project  that  was  designed  to  improve  and 
strengthen  tribal  control  over  Federal  funding  and  program  management,  has  now 
become  a  permanent  program  that  gives  tribal  governments  the  authority  to  nego- 
tiate for  the  management  of  many  programs  in  the  Department  of  the  Interior  and 
the  Indian  Health  Service. 

I  know  my  interest  in  the  implementation  of  the  Self-Governance  program  is 
shared  by  all  members  of  this  committee,  because  it  is  a  program  that  is  innovative, 
and  is  a  cornerstone  in  bringing  federal  resources  directly  to  tribes.  The  process, 
however,  of  bringing  greater  tribal  participation  in  the  Self-Governance  program 
wiU  take  considerable  time  and  many  tribes,  due  to  unique  circumstances,  may  not 
elect  to  participate  in  the  Self-Governance  program. 

As  a  result,  the  question  that  remains  is  how  will  the  responsible  agencies  con- 
tinue the  implementation  of  the  Self-Governance  program  while  continuing  to  serve 
non-participating  tribes.  This  type  of  question  was  recently  asked  of  me  by  the 
Chairman  of  the  Ute  Mountain  Ute  Tribe,  in  my  home  State  of  Colorado,  and  is  con- 
tinuing concern. 

Mr.  Chairman,  I  will  continue  to  follow  this  program  with  great  interest  and  look 
forward  to  the  testimony  to  be  presented  today. 
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MILLE  LACS  BAND  OF  CHIPPEWA  INDIANS 

'Ne-la-Shing  Clinic 

WRITTEN  TESTIMONY  ON: 
THE  INDIAN  HEALTH  SERVI.:E  SELF -GOVERNANCE  PROJECT 

AS  '^tib:aitted  BY: 

THE  HONORABLE  MARGE  ANDERSON,  CHIEF  EXECUTIVE 
MILLE  LACS  JANL'  OF  OJIBWE  INDIANS 


to    the 

Coirtir.ittee   on    Indian  Affairs, 

U.J.  Senata 

May  2,  1995 

Mr.  Chairnan  and  Members  of  the  Committee,  my  name  is  Marye 
Ande.rsQn,  rind  I  am  Chief  Execi^ive  of  the  Mille  Lacs  Band  •:•[  Oj  .bwe 
Indiana . 

The  Mille  Lacs  Band  of  Oj  ibwe  Indians  was  one  of  "he  :.ir:it 
Tribes  in  the  nation  to  negotiate  and  sign  a  Self  -  Gov-.^/.Tiancs 
ConiPrtCt  and  Annual  Funding  Agreement  with  ''he  Indian  Hlealrr,  Service 
(i'lC)  .  For  background  purposes,  the  Band  became  a  parcicipant  Tribe 
in  'he  Depai  tment  of  Interior  Sej.r -Governv.nce  program  during  the 
demonstration  period  in  1989,  and  kuew  that  Self -Gove i*u'.:. ■■.:■■■:?  t  ■'•^Id 
be  R'ircTjssf  u1  ly  implemented  '.vithin  tns  Inairti'  Ki.-.5  ^  tn  L(^.r"z  ::'■ .  When 
he  ^-^ngress  extended  Self -Gov.?  j- nance  to  IHS  in  199P,  'hi?  B--'nd 
<-(.-i:?>?il  c}"^  0};portunitv  to  ney'ot  ic  te  a  3el  f-'^iv^  ranee  cor.p.-c';  w'th 
JHo  largely  because  cf  cui"  trust  racicn  v;ith  -receiving  die.  :,' .-s  :-r-'m 
7HS  on  how  funds  aiiorared  dy  -he  Coi  gross  for  Tribal  heaiL',\  niieds 
m\ist  be  spent^on  our  ovn  rese  r-.',.ti  ~- 

■[  w:  1 '.  foca-:  :hiL:  :eri'.i''V-''.iy  ■.!  ''['-■    k^v   it?n.£,  which  directly' 

impact  the  fund?  avaiiabJe  z':-    •I'li  l,o>/;-?i  nattce  Con.pe.c*-  Tribo.s  to 

siH'P'-T-  Iho.r  hec,"  *  r  ;arc  a;.j.j  :i  ;■  ^v^~£'!.  ""h-  f;rsi:  r:>vo  i'.et.i^v, 

hcwc'.'er.  a/ e  e.-:t  reT'.--^  i.^  r''.:  i.:.  c --i  and  we  ask  that-  they  he  'j^vron  trie 
rommit  t'.'e' i;  ",i  "re -j-t  riut"^-::.  1'. ■>■  . 

(1^   Fully  Fupd  Cont::i-t.  Sup;.r;t^  Cost's 

A I  i:'-iA.asjh  rre  l-  .  iS'j  "  •: 
amount  oi  *  ^xi-'L  n-^  t.eov.e  s' .•;•!  ; 
rf-.as'''n  '"..■^  he.'  •  .^vc    :   .    '  ^ii' 

tribe:.:    vjj.i  i    /le-:'^.  r  i  ' 

'Cnjw.    the    I."i&'-"    •.-     :...-.     .'.^.i,-,    ; 
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does  there  exist  reason  to  believe  that  the  amount  of  contract 
support  dollars  actually  available  to  any  particular  compact  Tribe, 
and  the  Mille  Lacs  Band  in  particular,  will  adequately  cover  our 
negotiated  funding  agreements.  Additionally,  it  is  anticipated  that 
the  Director  of  IHS  will  take  the  position  that  no  contract  support 
funds  will  be  paid  on  negotiated  Tribal  shares  for  F.Y.  95,  nor 
will  it  be  paid  for  all  subsequent  years.  We  need  the  Congress  to 
direct  IHS  to  ensure  that  contract  support  costs  are  fully  funded 
for  F.Y.  1996. 

(2)  Ensure  that  Shortfall  Funding  is  Fully  Covered  in  F.Y.  1996 
Compacts . 

The  issue  of  shortfall  funding  directly  affects  our  health 
care  delivery  system.  Shortfall  funds  are  directed  to  cover  the  gap 
between  the  negotiated  Tribal  share  of  the  IHS  budget  line  items 
and  the  amount  of  money  available  within  IHS  to  cover  that  share. 
Mille  Lacs  was  able  to  obtain  its  full  funding  amount  to  cover  our 
F.Y.  95  Compact,  but  there  is  not  guarantee  that  those  funds  will 
continue  to  be  available  in  the  future.  IHS  projects  a  shortfall  in 
F.Y. '95  Annual  Funding  Agreements  of  $6-8  million  dollars.  We  know 
of  no  one  who  has  yet  determined  how  the  IHS  calculated  the  amount 
of  shortfall  funds  needed  for  the  upcoming  fiscal  year  as  presented 
in  the  F.Y.  96  budget  request,  nor  has  anyone  determined  if  that 
amount  will  in  fact  cover  each  Compact  Tribe's  total  demonstrated 
need. 

These  two  issues  dealing  with  contract  Support  Costs  and 
Shortfall  Funding  are  extremely  critical  to  the  success  of  Self- 
Governance  Tribes.  Together,  these  funding  areas  provide  to  the 
Band  the  financial  support  necessary  to  deliver  health  care  which 
IHS  would  otherwise  be  required  to  provide  through  its  legal  trust 
responsibility.  Self -Governance  was  intentionally  designed  by  the 
Congress  and  the  tribes  to  ensure  that  we,  as  a  Self -Goverance 
Tribe,  have  the  tools  to  address  our  own  program  priorities  and 
develop  more  local,  flexible  solutions  to  the  health  care  problems 
unique  to  our  tribal  population.  The  IHS  does  not  appear,  however, 
to  share  with  the  Congress  its  commitment  to  allow  Tribes  to 
determine  their  oWn  health  priorities  and  to  allocate  our  resources 
accordingly. 

You  should  be  av/are  that  from  the  beginning.  Tribes  pursuing 
compacts  with  the  IHS  ha\'e  had  to  deal  with  a  budget  which  has 
never  adequately  met  the  health  needs  of  Indian  people.  In  F.Y. 
1995,  per  capita  spending  on  Indian  health  care  was  approximately 
$1,200  --  less  than  one  half  of  the  national  average  per  capita 
amount  spent  on  medical  services.  The  picture  has  not  significantly 
improved  in  F.Y.  1996.  In  fact,  the  President  would  have  to  double 
his  current  budget  request  for  the  IHS  in  order  for  the  Indian 
health  care  delivery  s/stem  to  be  on  equal  par  with  the  United 
States  as  a  whole. 
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Given  the  current  federal  budgetary  constraints,  we  realize 
that  doubling  the  IHS  budget  may  not  be  realistic,  although  we 
remind  the  Committee  that  the  federal  government  has  a  unique  legal 
responsibility  to  ensure  that  Indian  health  care  needs  are  met.  In 
this  context,  we  urge  you  to  consider  that  Self -Governance  Tribes 
have  the  responsibility  to  provide  the  same  level  of  servicess  to 
our  people  as  IHS  provides  --  the  difference  is  that  we  are 
expected  to  perform  these  services  with  less  resources  than  IHS, 
because  of  IHS's  refusal  to  adequately  address  budget  needs  and 
fully  fund  compacts.  This  is  proven  by  the  fact  that  IHS  did  not 
request  funding  for  population  growth.  Further,  IHS  has  made  no 
effort  to  reduce  personnel  levels,  in  spite  of  the  fact  that  for 
each  of  the  last  four  years,  the  Congress  has  clearly  required 
personnel  reduction  as  Self -Governance  Compacts  are  signed  and 
responsibilities  transferred  to  the  tribes. 

(3)  IHS  Should  Allow  Compact  Tribes  to  Base  Their  Funding  on 
Actual  Service  Costs  to  Indian  Patients.  Rather  that  Using  the 
"User  Population"  as  Defined  bv  IHS. 

The  issue  of  user  population  continually  plagues  the  Mille 
Lacs  Band  of  O j ibwe  in  its  self -governance  negotiations  with  IHS. 
User  population  is  derived  from  the  number  of  eligible  Indians 
living  within  a  specifed  geographic  area  in  relationship  to  the 
reservation  boundaries.  The  data  base  system  employed  by  the  IHS  to 
determine  the  number  of  "users"  grossly  undercounts  the  number 
served  by  the  Tribe.  A  critical  by-product  of  user  population  is 
the  term  "active  users"  --  eligible  Indians  who  have  been  provided 
a  service  within  the  last  three  years.  Mille  Lacs  serves  every 
eligible  Indian  who  presents  themselves  for  health  care  services, 
in  accordance  with  the  intent  of  the  Congress.  However,  it  is 
impossible  to  predict  the  numbers  of  such  patients  in  advance  or 
the  cost  of  their  treatment. 

IHS  has  historically  refused  to  permit  a  Tribe  to  base  its 
funding  needs  on  its  actual  service  costs  for  all  Indian  patients 
serviced.  Mille  Lacs  is  required  to  absorb  the  cost,  which 
adversely  affects  our  ability  to  provide  necessary  care  to  our 
service  population.  Therefore,  we  ask  that  the  Committee  direct  the 
IHS  to  fund  tribes  based  on  actual  service  costs  to  Indian 
patients . 

I  know  this  Committee  always  hears  about  the  bad  health 
statistics  of  American  Indians.  That  Indians  have  the  highest  rates 
of  diabetes,  tuberculosis,  and  fetal  alcohol  syndrome.  That  teen 
suicides  among  Indians  are  four  times  the  national  average.  There 
are  no  easy  solutions  to  these  problems.  However,  as  a  tribal 
government  responsible  for  providing  health  care,  self -governance 
has  been  the  one  ray  of  hope  we  have  had  available  to  us  to  deal 
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with  these  problems.  But  we  will  never  be  able  to  combat  these 
statistics  if  IHS  insists  on  only  providing  us  with  60%  of  what  we 
negotiate  for  our  self -governance  compacts.  It  is  not  rational,  it 
is  not  fair,  it  makes  a  mockery  of  our  negotiations,  and  as  tribal 
governments  we  should  not  be  expected  to  accept  only  partial 
funding  of  our  solemn  self -governance  agreements.  Further,  as  my 
written  testimony  details,  we  are  very  concerned  that  IHS  will 
never  fully  fund  contract  support  costs  or  ensure  that  shortfall 
funding  is  fully  covered.  Without  full  funding  of  our  compacts  -- 
without  our  fair  tribal  share  of  the  IHS  budget  --  it  is  becoming 
harder  and  harder  to  demonstrate  that  IHS  self -governance  can  work. 
Unfortunately,  it  is  my  opinion  that  the  bureaucrats  want  this 
project  to  fail.  We  must  not  allow  that  to  happen,  and  we  will 
continue  to  need  the  Committee's  help  to  make  certain  that  tribal 
self -governance  prevails. 

I  thank  the  Chairman  of  the  Committee  for  his  leadership  on 
this  issue,  but  I  am  sad  to  report  that  the  Department  is  ignoring 
the  laws  that  you  write.  The  IHS  refuses  to  comply  with  the  Self- 
Governance  Demonstration  Project  which  this  Committee  extended  last 
year.  Thirty  new  tribes  per  year  were  supposed  to  be  allowed  into 
IHS  Self -Governance .  The  IHS  is  refusing  to  let  new  tribes  in  at 
all.  I  am  very  offended  that  all  of  your  hard  work  is  being 
ignored,  and  trust  that  you  are  equally  offended  and  will  take 
swift  action  to  educate  the  IHS  about  just  what  the  law  which  you 
passed  means . 

(4)  The  Mille  Lacs  Band  Requests  that  the  Congress  Provide 
Supplemental  Funding  to  Area  Offices  for  New  Tribes. 

I  would  like  to  point  out  that  three  new'  Tribes  within  the 
Bemidj i  area  have  recently  gained  recognition  as  federally 
recognized  tribes.  The  funding  for  the  additional  Tribes  to  provide 
health  care  to  their  people,  however,  is  being  taken  out  of  the 
Bemidj i  area  pot  of  funding,  which  was  already  minuscule  prior  to 
the  addition  of  the  new  Tribes.  The  funding  of  these  new  tribes 
from  our  existing  Bemidj i  Area  funding  will  obviously  have  an 
adverse  impact  on  all  of  the  tribes  within  the  Bemid j i  Area,  and 
must  not  be  allowed.  Since  the  Congress  has  taken  on  the 
responsibility  of  legislatively  recognizing  three  new  tribes,  it 
must  also  face  its  responsibility  to  find  funding  for  them  without 
negatively  impacting  the  rest  of  us,  who  reside  in  the  most 
underfunded  Area  nationwide. 

(5)  The  Congess  Should  Mandate  that  the  IHS  Provide  Stable  Base 
Funding  to  Self -Governance  Compact  Tribes. 

Once  again,  the  IHS  budget  request  does  not  include  any 
commitment  to  providing  Self -Governance  Compact  Tribes  with  a 
stable  base  of  funding.  There  is  certainly  no  requirement  that 
permanent  legislation  be  enacted  before  such  a  mandate  may  be 
issued.  As  an  example,  the  BIA  was  under  a  mandate  to  proved  stable 
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base  funding  under  the  Demonstration  Project  phase  of  Self- 
Governance.  The  institution  of  stable  funding  bases  has  made  annual 
funding  agreement  negotiations  much  easier,  and  the  IHS  should  be 
forced  to  implement  the  same  stable  base  funding.  For  the  Tribes, 
having  a  stable  funding  base  permits  the  development  of  longer 
range  planning,  rather  than  being  forced  to  scramble  each  year  to 
devise  program  adjustments  based  on  each  year's  available  funding. 
Without  such  a  mandate,  IHS  lacks  commitment  to  provide  funds  at 
any  particular  level.  We  urge  that  you  direct  the  IHS  to  implement 
stable  base  funding. 

Conclusion!  Make  Self -Governance  Permanent  within  the  IHS. 

All  of  the  directives  which  I  have  requested  would  be  helpful 
in  moving  self -governance  along  within  the  Indian  Health  Service. 
However,  nothing  would  push  the  bureaucrats  faster  than  legislation 
making  self -governance  permanent  in  the  IHS.  Until  it  is  permanent, 
IHS  will  continue  to  use  the  old  excuse  that  as  a  "demonstration", 
the  agency  cannot  take  permanent  actions  to  reorganize  and 
restructure.  Eventhough  during  the  103rd  Congress  you  extended  the 
project  for  another  18  years  --  which  makes  the  project  essentially 
permanent  --  I  strongly  believe  that  we  need  legislation  which  will 
leave  no  doubt  that  Self -Governance  is  here  to  stay. 

Thank  you  for  this  opportunity  to  testify.  You  and  your  staff 
have  been  our  tribe's  best  friends  in  dealing  with  all  of  the 
aspects  of  self -governance .  Dealing  with  bureaucrats  can  be 
extremely  frustrating,  and  for  the  last  several  years,  you  have 
always  been  there  for  us.  In  seelcing  passage  of  permanent 
legislation,  we  couldn't  have  asked  for  stronger,  more  direct 
support  than  that  which  we  received  from  you  and  your  staff.  You 
have  truly  championed  this  project,  Chairman  McCain,  and  for  your 
devotion  and  dedication,  the  Mille  Lacs  Band  of  Ojibwe  sincerely 
thanks  you. 
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MILLE  LACS  BAND  OF  CHIPPEWA  INDIANS 

Executive  Branch  of  Tribal  Government 


May  18,  1995 


Chairman  John  McCain 
Committee  on  Indian  Affairs 
Washington,  D.C.   20510-8450 

Dear  Senator  McCain: 

It  was  an  honor  to  testify  before  the  Senate  Committee  on  Indian  Affairs  on  Indian 
Health  Service  Self-Governance.   As  you  are  aware,  the  Mille  Lacs  Band  of  Ojibwe 
was  a  first  tier  tribe  in  both  self-governance  arenas:   Indian  Health  Services  (IHS)  and 
Bureau  of  Indian  Affairs  (BIA).  It  is  with  eternal  frustration  that  we  must  come  back  to 
this  Committee  year  after  year  to  report  on  how  IHS  continues  to  ignore  the  laws  you 
write.  We  sincerely  appreciate  the  interest  and  dedication  of  the  Committee  to  self- 
governance,  and  appreciate  this  opportunity  to  answer  your  question  for  the  official 
hearing  record. 

Answer  1 .  You  asked  what  our  indirect  cost  rate  is  and  the  amount  of  shortfall  that  we 
anticipate  to  absorb  a  result  of  the  recent  IHS  decision  not  to  fund  contract  support 
costs  associated  with  our  Area  and  Headquarters  tribal  shares.  Our  indirect  cost  rate 
for  FY  1996  is  anticipated  to  be  approximately  17%.  We  do  not  currently  have  that  rate 
approved  and  we  can  only  assume  that  it  will  be  similar  to  our  FY  1995  indirect  cost 
rate  of  17.1%.  Since  we  are  not  sure  what  our  tribal  shares  will  be  for  FY  1996,  I  will 
base  our  estimated  shortfall  on  last  year's  Annual  Funding  Agreement.  Our 
anticipated  shortfall  can  be  computed  by  adding  $231,005  (FY  1995  Area  Share)  and 
$168,060  (HDQTR  Share)  and  multiplying  their  sum  of  $399,1 10  by  17%  to  arrive  at 
an  estimated  shortfall  of  $67,848.   This  figure,  however,  does  not  consider  the  tribal 
shares  of  the  unresolved  issues  that  have  been  promised  our  tribe  by  the  IHS. 

Answer  2.  You  asked  me  to  provide  you  with  more  detail  on  the  concept  of  allocating 
tribal  share  funding  based  on  actual  service  costs  to  tribes.  The  IHS  data  system  has 
historically  been  filled  with  inaccurate  data  that  is  antiquated  by  the  time  it  becomes 
official  to  the  IHS;  usually  two  to  three  years  after  compilation  by  the  tribe.  Our 
proposal  suggests  that  each  tribe  be  guaranteed  a  stable  base  which  only  fluctuates 
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with  congressional  action,  ie.,  an  increase  or  reduction  in  the  federal  budget  would 
proportionately  effect  each  compact  based  on  the  same  percentage.  The  alternative 
proposal  is  that  the  funds  allocated  for  Indian  health  care  in  Indian  country  should 
follow  the  users  of  the  Indian  health  care  systems.  Many  tribal  health  care  facilities 
that  get  minimal  utilization  are  funded  at  the  same  level  as  tribal  health  care  facilities 
generating  maximum  utilization.  Once  we  have  reached  our  threshhold  of  expending 
our  limited  health  care  resources  on  our  IHS-defined  population,  we  lack  funding  to 
provide  services  to  those  needing  health  care  services.  Those  facilities  that  never 
reach  their  threshhold  ultimately  end  up  with  surplus  funding.   In  essence,  some  type 
of  work  load  factor  needs  to  be  calculated  into  the  funding  distribution  formulas. 

I  hope  that  I  provided  adequate  answers  to  your  questions  regarding  IHS  self- 
governance.   I  sincerely  hope  the  opportunity  to  provide  additional  comments  for  the 
hearing  record. 

Finally,  I  would  like  to  take  this  opportunity  to  invite  your  staff  to  attend  our  negotiations 
on  May  23-25  at  IHS  Headquarters  in  Rockville,  Maryland.  This  will  provide  you  with  a 
front  row  view  of  the  IHS  circus. 

If  you  have  any  questions,  I  may  be  reached  at  (612)532-4181.  Or  you  may  contact 
Mr.  Dan  Milbridge,  Commissioner  of  Health  and  Human  Services,  at  (612)532-4750. 
Thank  you  for  your  consideration. 

Sincerely, 

MARGE  ANDERSON,  CHIEF  EXECUTIVE 
MILLE  LACS  BAND  OF  OJIBWE  INDIANS 

MA/tkb 

cc:  Vice-Chairman  Daniel  K.  Inouye 
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Bristol  Bay  Area  Health  Corporation 

PO   BOX  130    •    DILLINGHAM.  ALASKA  99576 
(907)  842-5201  or         (907)  842-5202 


STATEMENT   OF 

THE   BRISTOL   BAY   AREA   HEALTH   CORPORATION 

FOR   THE   OVERSIGHT   HEARING   ON 

THE   INDIAN   HEALTH   SERVICE   IMPLEMENTATION   OF 

TITLE   III   OF 

THE   INDIAN   SELF-DETERMINATION   ACT 

Submitted  to 
The  Senate  Committee  on  Indian  Affairs 

May  2,  1995 


My  name  is  Robert  J.  Clark.   I  am  the  Chief  Executive  Officer 
of  the  Bristol  Bay  Area  Health  Corporation  ("BBAHC")-   BBAHC  is  a 
nonprofit  tribal  organization  as  defined  in  the  Indian  Self- 
Determination  Act.   As  such,  we  have  contracted  for  many  years  to 
provide  health  services  to  32  Alaska  Native  villages  in  the 
Bristol  Bay  and  Callista  regions,  comprising,  in  general,  the 
Kanakanak  Service  Unit  of  the  Indian  Health  Service.   We  have 
operated  Kanakanak  as  a  tribally-operated  service  unit  in 
accordance  with  sanctioning  resolutions  from  the  tribal  governing 
bodies  of  the  villages  we  serve.   We  have  a  service  population  of 
approximately  7,000.   We  operate  the  16-bed  Kanakanak  Hospital  in 
Dillingham,  a  federal  hospital  formerly  operated  by  the  Indian 
Health  Service.   It  is  the  only  hospital  in  the  45,000  square  mile 
Bristol  Bay  region. 

In  1994  BBAHC,  as  a  consortium  of  the  Alaska  Native  villages 
in  our  service  area,  entered  into  a  self -governance  compact  as  a 
Co-Signer,  along  with  other  tribal  organizations  and  Alaska  Native 
tribes,  under  Title  III.   The  Alaska  Tribal  Health  Compact  is  by 
far  the  largest  compact  yet  negotiated  under  Title  III  by  the 
Indian  Health  Service.   We  are  pleased  with  some  of  the  new 
provisions  of  our  agreement  with  IHS  and  fully  support  the  concept 
of  Indian  tribal  self -governance.   However,  we  encountered 
considerable  difficulty  in  negotiating  with  IHS  and,  more 
importantly,  critical  provisions  of  the  Alaska  Tribal  Health 
Compact  and  the  Annual  Funding  Agreements  thereunder  have  been 
violated  by  the  Indian  Health  Service,  resulting  in  the  filing  of 
claims  for  payment  under  the  Contract  Disputes  Act  by  BBAHC  and 
several  other  tribal  organizations  with  whom  IHS  had  agreed  to  pay 
specific  amounts  by  specific  dates. 


KANAKANAK  HOSPITAL  •  DENTAL  SERVICES  •  MENTAL  HEALTH  SERVICES  •  DRUG  8.  ALCOHOL  SERVICES 
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While  the  IHS  Director  has  informed  us  in  writing  on  February 
24,  1995,  that  IHS  will  honor  the  obligations  which  it  undertook 
in  the  Alaska  Tribal  Health  Compact  and  in  the  AFAs ,  we  have  still 
not  received  payment  of  $541,291  specified  for  Area  Office  "tribal 
shares"  in  the  AFA  or  for  $850,151  specified  in  the  AFA  as  IHS 
Headquarters  "tribal  shares".   We  are  also  owed  $787,396  for 
contract  support  costs  associated  with  the  increase  in  the  BBAHC 
program  resulting  from  the  allocation  of  tribal  shares.   None  of 
these  amounts  has  been  paid  although  they  are  expressly  undertaken 
as  obligations  of  the  United  States  in  the  AFA.   We  do  not  think 
it  is  appropriate  to  force  tribes  to  file  claims  under  the 
Contract  Disputes  Act  or  to  sue  in  federal  court  in  order  to 
receive  the  dollar  amounts  negotiated  by  IHS  under  Title  III. 

In  the  exercise  of  its  oversight  responsibilities  we  urge 
that  this  Committee  monitor  compliance  by  IHS  with  the  commitments 
which  it  makes  in  Title  III  compacts.   These  compacts  were  entered 
into,  in  part,  to  assure  that  our  tribes  could  access  funds  at  the 
Area  and  Headquarters  levels  and,  in  addition,  to  assure  that 
payments  could  be  made  in  a  lump  sum  amount.   The  Alaska  Tribal 
Health  Compact  specifies  that  these  payments  will  be  made  within 
ten  calendar  days  after  the  Office  of  Management  and  Budget 
apportions  the  funds.   IHS  is  in  flagrant  violation  of  this 
requirement.   We  have  repeatedly  called  IHS'  attention  to  this 
violation  and  the  IHS  Director  has  at  least  twice  (once  at  a 
meeting  with  Alaska  Compact  representatives  and  once  in  writing) 
confirmed  that  IHS  would  comply.   Yet  it  is  now  more  than  six 
months  after  we  began  performance  of  the  Compact  (October  1,  1994) 
and  IHS  has  still  not  met  these  obligations  on  which  we  relied  in 
planning  our  budget  for  FY  1995. 

We  understand  that  your  Committee  is  considering  making  the 
Tribal  Self -Governance  Project  permanent.   We  support  such  action 
but  urge  the  Congress,  in  doing  so,  to  impose  specific  limitations 
on  the  IHS  which  will  assure  full  conformity  with  the  goals  and 
philosophy  of  self -governance  and  strengthen  the  ability  of  tribes 
to  require  IHS  compliance  with  the  provisions  of  the  Act  and  with 
the  terms  of  negotiated  compacts  and  annual  funding  agreements. 

In  particular.  Congress  should  make  clear  that  a  tribe  does 
not  need  to  sacrifice  rights  under  an  existing  Title  I  contract  in 
order  to  participate  in  the  Title  III  demonstration.   While  we 
have  requested  the  modification  of  the  Alaska  Health  Compact  to 
include  new  provisions  added  to  Title  I  in  1994,  IHS  lawyers  have 
questioned  whether  important  new  tribal  rights  assured  to  Title  I 
contractors  can  be  negotiated  into  our  Title  III  Compact.   These 
include:   application  of  the  Prompt  Payment  Act  to  late  payments 
by  IHS;  the  cost  principles  set  forth  in  §  106 (k)  of  the  Act;  and 
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the  provisions  for  the  use  and  acquisition  of  federal  property  in 
§  105(f)  and  §  108(8)  of  the  Act. 

We  recommend  that  the  new  legislation  include  provisions 
governing  the  matters  noted  below: 

1.  Appeal  Rights .   One  important  difference  today  between 
the  rights  of  tribes  contracting  under  Title  I  of  the  Act  and  the 
rights  of  tribes  negotiating  compacts  under  Title  III  (or  Title 
IV)  is  that  the  federal  government  in  declining  a  Title  I  proposal 
must  provide  the  tribe  with  an  appeal  and  a  "due  process"  hearing 
and  must  carry  the  burden  of  proof  that  it  has  solid  grounds  for 
refusing  to  contract.   In  fact  its  grounds  for  declining  must  fall 
within  one  of  five  declination  criteria  specified  in  the  law. 
There  are  specific  deadlines  within  which  the  federal  agency  must 
either  negotiate  and  award  the  contract  or  decline  it  subject  to 
the  tribe's  right  to  a  hearing.   In  compact  negotiations,  on  the 
other  hand,  the  federal  representatives  may  simply  wal>c  away  from 
the  table  if  they  disagree  with  the  tribe's  proposal. 

As  a  demonstration  project  limited  to  a  specific  number  of 
tribes.  Title  III  is  dependent  on  the  exercise  of  IHS  discretion 
to  select  a  tribe  to  enter  into  a  compact.   We  urge  that  the 
Congress  modify  Title  III  to  adapt  the  Title  I  declination  appeal 
process  to  the  situation  under  Title  III.   Once  a  tribe  (or  tribal 
consortium)  meets  the  eligibility  requirements  for  Title  III  and 
is  formally  selected  by  IHS  to  participate,  then  its  compact 
proposal  should  be  subject  to  the  declination  criteria  and  appeal 
provisions  specified  in  section  102  of  the  Act.   If  tribes  are 
encouraged  to  talce  advantage  of  the  more  flexible  funding  provi- 
sions and  other  advantages  of  Title  III,  it  should  be  made  clear 
that  by  doing  so  they  do  not  give  up  the  leverage  in  negotiating 
program  standards  and  other  terms  which  the  declination  procedures 
afford  until  Title  I.   In  the  1988  and  1994  Amendments  Congress 
made  clear  its  intention  that  tribal  rights   to  self-determination 
contracts  are  unique  and  should  receive  "due  process"  protection. 
As  self -governance  compacts  become  more  and  more  common  (and 
eventually  universal)  the  important  tribal  protections  afforded  by 
the  declination  procedures  will  be  lost  unless  these  procedures 
are  also  made  available  under  Title  III. 

2.  Eligibility  Criteria.   We  urge  that  language  be  included 
in  Title  III  similar  to  that  in  section  402(b)(2)  providing  that 
two  or  more  tribes  may  be  treated  as  a  single  tribe  in  order  to 
participate  in  a  compact  as  a  consortium.   This  provision  was 
included  in  Title  IV  to  reflect  the  existing  policy  of  the  Depart- 
ment of  the  Interior.   The  same  policy  has  been  followed  by  the 
IHS.   The  Alas)ca  Tribal  Health  Compact  is  an  example  of  its 
application.   In  order  to  avoid  confusion,  the  Act  should  make 
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express  provision  for  this  approach  by  IHS,  as  it  already  does  for 
Interior . 

The  eligibility  provisions  for  IHS  compacts  should  also 
conform  to  the  provisions  of  section  402(c)  of  the  Act.   This 
would  eliminate  language  in  Title  III  which  apparently  requires  a 
tribe  to  participate  in  two  or  more  Title  I  contracts  to  qualify 
(as  well  as  having  three  years  of  clean  audits) .   The  requirement 
for  more  than  one  Title  I  contract  to  qualify  to  compact  with  IHS 
is  especially  burdensome  since  tribes  routinely  have  only  one 
contract  with  IHS. 

3.  Reporting.   Under  Title  I  a  contractor  is  now  only 
required  to  file  a  financial  report  under  the  Single  Audit  Act 
annually.   All  other  program  and  financial  reporting  is  subject  to 
negotiation  and  to  the  declination  appeal  procedures  in  the  event 
that  the  IHS  and  the  contractor  cannot  agree.   It  is  not  appro- 
priate for  IHS  to  be  able  to  insist  upon  more  detailed  and 
burdensome  reporting  in  the  case  of  a  Title  III  compact  than  it 
can  make  mandatory  in  the  case  of  a  Title  I  contract.   The 
permanent  IHS  self -governance  legislation  should  provide  that 
programmatic  and  financial  reporting  (in  addition  to  the  require- 
ments of  the  Single  Audit  Act)  are  negotiable  and,  in  the  event  of 
disagreement,  subject  to  the  declination  procedures  specified  in 
section  102  of  the  Act. 

4.  Program  Standards .   Title  III  presently  contains  no 
guidance  as  to  the  negotiation  of  program  standards.   While  this 
gives  great  flexibility  to  the  parties  in  determining  the  program 
provisions  of  the  compact,  it  leaves  IHS  with  the  ability  to 
insist  on  mandatory  program  requirements  and  to  refuse  to  enter 
into  a  compact  if  these  are  not  accepted.   Thus  far  we  have  found 
IHS  reasonable  in  negotiating  program  requirements.   However,  the 
Act  should  protect  tribes  against  the  bureaucratic  paternalism 
which  caused  Congress  to  enact  P.L.  93-638  in  the  first  place.   We 
recommend  that  a  provision  modeled  on  the  1994  Amendments  to  sec- 
tion 102  be  included  in  Title  III  which  would  provide  that  a  tribe 
proposing  to  compact  should  include  program  and  other  standards 
which  it  elects  to  follow  in  its  compact  proposal,  that  these 
should  be  accepted  by  the  IHS  unless  it  chooses  to  decline  the 
proposal,  and  to  provide  the  "due  process"  hearing  based  on  the 
five  declination  criteria  stated  in  section  102. 

5.  Federal  Property.   Title  III  should  be  amended  to  state 
expressly  that  tribes  entering  into  compacts  may  access  federal 
property  in  accordance  with  the  provisions  of  sections  105  and 
108(8)  of  the  Act.   We  believe  that  tribal  rights  under  section 
105  may  be  applied  to  compacts  through  negotiations  under  Title 
III.   However,  as  noted  above,  IHS  legal  counsel  questions  whether 
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these  provisions  can  be  negotiated  into  Compacts.   Curiously,  this 
would  mean  that  no  statutory  provisions  on  the  use  and  acquisition 
of  federal  property  apply  to  Title  III  Compacts  although  IHS  has 
continued  to  provide  the  Kanakanak  Hospital  (which  is  federally- 
owned)  for  our  use. 

6.  Re-design.   The  permanent  legislation  should  retain  the 
present  language  of  section  303  providing  for  tribal  re-design  of 
programs  and  reallocation  of  funds.   Such  rights  should  not  be 
restricted,  as  they  are  in  Title  IV,  since  the  provisions  in  Title 
IV  are  adapted  to  certain  types  of  programs  funded  through  the 
Department  of  the  Interior. 

7.  Construction.   IHS  legal  counsel  has,  without  rational 
foundation,  questioned  whether  the  function  of  construction  may  be 
included  in  a  Title  III  compact.   We  understand  that,  more  recent- 
ly, IHS  counsel  has  concluded  that  construction  funds  may  be 
included  in  Title  III  compacts  but  that  a  Title  I  contract  must 
then  be  negotiated  with  a  compacting  tribe  to  carry  out  the 
construction  project.   This  requirement  for  two  instruments 
between  the  IHS  and  the  tribe  makes  no  sense.   Congress  should 
include  a  provision  in  Title  III  similar  to  section  403(e), 
expressly  providing  for  the  negotiation  of  construction  contracts 
(including  FAR  clauses)  but  in  the  event  of  an  impasse  giving  the 
tribe  a  right  to  a  declination  notice  and  a  hearing  based  on  the 
declination  criteria  and  procedures  (provided  for  in  section  102 
of  Title  I. 

8.  Allowable  Costs.   Title  III  should  be  amended  to  assure 
that  the  provisions  relating  to  allowable  costs  contained  in 
section  106 (k)  apply  to  compacts.   As  noted  above,  IHS  legal 
counsel  has  questioned  whether  IHS'  authority  under  Title  III  is 
broad  enough  to  negotiate  the  §  106  (k)  cost  principles  into  an 
AFA.   We  disagree  but  the  matter  should  be  clarified  by  law. 

9.  Reassumption.   At  present  provisions  for  the  cancellation 
of  compacts  are  subject  to  negotiation  between  the  tribe  and  IHS. 
There  are  no  mandatory  reassumption  requirements  under  Title  III. 
We  think  this  aspect  of  Title  III  should  remain  as  it  is.   In 
Title  IV  provision  has  been  made  for  the  Secretary  of  the  Interior 
to  reassume  Interior  programs  under  compact  without  any  of  the 
procedural  safeguards  for  an  appeal  and  a  hearing  which  safeguard 
tribal  rights  under  Title  I.   If  any  reassumption  provisions  are 
included  for  Title  III  compacts,  they  should  include  the  proce- 
dural protections  for  tribes  which  are  contained  in  section  109  of 
the  Act. 
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10.  Use  of  Federal  Employees  and  Supply  Services.   Under  our 
present  AFA  IHS  retains  dollars  from  our  AFA  budget  which  are 
earmarked  for  federal  IPA/MOA  employees  detailed  to  work  for  us 
and  also  retains  an  amount  against  which  we  can  charge  supplies 
from  the  IHS  Central  Warehouse.   We  have  requested  the  right  to 
pay  IHS  for  this  "in-kind"  assistance  as  it  is  negotiated  and 
becomes  available.   By  requiring  deductions  "up- front"  IHS  reduces 
our  funding  level  inequitably.   We  have  been  informed  by  IHS  that 
federal  law  would  now  permit  us  to  retain  funds  for  IPA/MOA 
salaries  and  reimburse  IHS  for  the  salaries  of  such  employees 
(although  IHS  policy  has  not  allowed  this  arrangement)  .   IHS 
negotiators  have  tentatively  agreed  to  permit  a  clause  allowing 
such  reimbursement  in  our  FY  19  96  AFA.   However,  we  are  told  that 
federal  law  does  not  permit  a  similar  arrangement  for  supplies, 
specialty  clinics  or  other  goods  or  services  which  we  may  wish  to 
purchase  from  IHS.   We  urge  that  your  Committee  propose  an  amend- 
ment along  the  lines  of  5.  U.S.C.  §  3373  (which  sanctions  reim- 
bursement in  the  case  of  details  or  assignments  of  federal 
employees  to  Indian  tribes  and  tribal  organizations) .   The  amend- 
ment should  apply  to  supplies,  specialty  clinics,  etc.,  as  well  as 
to  IPA/MOA  employees. 

11.  Waivers  of  Regulations.   As  amended  in  1994,  section 
107(e)  establishes  procedures  and  timelines  for  action  on  requests 
for  waivers  of  regulations  submitted  by  Title  I  contractors. 
Title  IV  now  provides  that  a  waiver  request  will  be  granted  unless 
the  waiver  is  prohibited  by  law.   At  present  no  such  provisions 
are  included  in  Title  III.   We  think  Title  III  should  provide  that 
waivers  of  regulations  will  be  granted  unless  the  refusal  to  waive 
can  be  justified  under  the  procedures  and  criteria  set  forth  in 
section  102 . 

12.  Prompt  Payment  Act:  Late  Payments.   Under  section  108  of 
Title  I  IHS  is  liable  for  interest  on  late  payments  under  Title  I 
contracts.   A  provision  should  also  be  added,  making  Ch.  39,  Title 
I,  U.S.  Code  (the  so-called  Prompt  Payment  Act),  applicable  to 
Title  III.   A  tribe  should  not  be  expected  to  give  up  this  right 
merely  because  it  participates  in  the  Title  III  demonstration. 
The  failure  of  IHS  to  comply  with  the  provisions  of  payment  of  our 
FY  1995  Annual  Funding  Agreement  demonstrates  the  importance  of 
the  right  to  interest  on  late  payments. 

We  appreciate  the  opportunity  to  present  the  views  of  the 
Bristol  Bay  Area  Health  Corporation  and  its  member  tribes  on  the 
Title  III  Self -Governance  Demonstration  Project.   The  firm  of 
Hobbs ,  Straus,  Dean  &  Walker  has  represented  us  in  negotiating  the 
Alaska  Tribal  Health  Compact  and  our  Annual  Funding  agreement,  and 
they  will  be  able  to  provide  the  Committee  with  additional  infor- 
mation as  to'  the  problems  we  have  experienced  in  compacting  and 
with  recommendations  as  to  necessary  remedies.   In  particular  we 
urge  you  to  consult  with  our  attorney,  Bobo  Dean,  on  the  current 
status  of  our  efforts  to  enforce  the  FY  1995  Annual  Funding 
Agreement  and  the  need  for  communication  between  your  Committee 
and  the  Indian  Health  Service  to  resolve  the  issues  which  are 
unresolved  in  our  FY  1996  AFA  negotiations. 
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TESTIMONY  OF  DALE  RISLC^G,  SR.,  CHAIRMAN 

HOOPA  VALLEY  TRIBE  OF  CALIFORNIA 

BEFORE  THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

OVERSIGHT  HEARINGS  ON  THE  IMPLEMKNTATION  OF  THE  INDIAN  HEALTH 

SERVICE  (mS)  SELF-GOVERNANCE  DEMONSTRATION  PROJECT 

MAY  2,  1995 


Mr.  Chairman  I  am  Dale  Risling,  Sr.,  Chairman  of  the  Hoopa  Valley  Tribe  of  California.  First, 
I  would  like  to  thank  you  for  your  role  in  making  Self-Governance  a  permanent  authorization 
within  the  Department  of  Interior.  The  Hoopa  Tribe  is  advancing  at  a  steady  pace  under  this 
new  Federal-Tribal  relationship. 

At  this  time  I  would  like  to  share  some  areas  of  concern  and  experiences  that  the  Hoopa  Valley 
Tribe  has  had  under  the  EHS  Self-Governance  Demonstration  Project. 

As  you  are  aware  there  are  currently  twenty-nine  Tribes  with  direct  IHS  Compacts  and  over  200 
Tribes  under  the  Alaskan  IHS  Consortium  Compact.  This  repnssents  nearly  1/2  of  the  Tribes 
in  the  nation  and  a  transfer  of  270  million  dollars  to  Tribal  control  and  administration.  That's 
a  substantial  change  in  the  last  two  years.  I  am  happy  to  report  that  our  Alternative  Rural 
Community  Hospital  at  Hoopa  will  be  opening  this  next  year,  in  which  Self-Governance  played 
a  major  role.  Like  self-governance  within  the  Interior  Department,  the  Self-Governance 
demonstration  Project  within  IHS,  with  the  help  of  this  committee,  will  become  a  permanent 
relationship  between  HHS  and  Tribes  in  the  future. 

MAINTAINING  THE  DEMONSTRATION  CHARACTERISTIC  OF  THE  IHS  SELF- 
GOVERNANCE  DEMONSTRATION  PRO.TECT 

Secretary  Shalala  and  Dr.  Trujillo  have  expressed  their  support  for  Self-Governance,  however, 
there  is  substantial  opposition  down  throughout  the  bureaucracy.  This  opposition  is  in  the  form 
of  rumor  and  misinformation  about  Self-Governance  to  other  Tribes  and  Administration  officials. 
This  situation  has  created  a  major  obstacle  to  Self-Governance  Tribes.  We  ask  for  this 
committee's  support  by  sending  a  strong  message  to  the  Administration  through  appropriate 
language,  directing  the  Administration  to  honor  the  demonstration  characteristic  and  purpose  of 
SGDP.  That  they  work  together  with  compacting  Tribes  to  help  design  and  demonstrate  to 
Congress,  the  Administration,  and  Tribes,  a  new  and  better  way  of  doing  business  between 
Tribes  and  the  U.S.  That  is  after  all,  the  intent  of  Congress  and  participating  Tribes.  In  this 
relationship  Tribes  must  be  assured  that  they  are  not  held  to  higher  performance  standards  than 
the  EHS  under  Self-Governance  and  a  mutually  applied  Tribal/Federal  performance  evaluation 
system  must  be  instituted.  '~ 
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It  is  important  that  it  be  understood  and  accepted  by  the  administration  that  each  Tribal  compact 
will  differ  depending  on  the  tribe's  capability,  resources,  and  needs.   Therefore,  Tribal 
independence,  uniqueness  and  flexibility  must  be  respected  and  honored  instead  of  attempts  that 
are  made  to  impose  inflexible  nationalized  standards  and  policies  on  compacting  Tribes. 

THE  OFFICE  OF  TRIBAL  SELF-GOVERNANCE  (OTSG)  WrTHIN  fflS 

The  Office  of  Tribal  Self-Govemance  must  be  elevated  to  the  level  of  the  Secretary  of  HHS. 
The  OTSG  is  currently  located  under  the  Director  of  IHS.  It  is  unreasonable  to  think  that  fair 
and  impartial  negotiation  can  be  accomplished  when  one  party  is  a  negotiator  and  at  the  same 
time  is  charged  with  implementing  the  process  and  policies  between  the  negotiating  parties.  It 
is  also  important  that  the  office  be  elevated  to  the  Secretary's  office  because  it  is  likely  the  HHS 
will  become  the  next  department  to  authorize  all  of  its  agencies  to  compact  with  Tribes. 

In  regards  to  staffing  of  the  OTSG  we  ask  for  the  support  of  this  committee  to  end  the  lengthy 
delay  in  hiring  a  director.  This  delay  has  greatly  impeded  important  decision  making  by  EHS 
on  essential  policies  and  methodologies,  such  as  Central  Office  joint  allocation  methodology, 
identification  of  residual  resources,  and  user  population  definitions.  As  a  result  the  SGDP 
negotiations  has  been  stymied  in  some  areas.  In  terms  of  other  staffing  in  the  OTSG,  Tribal 
consultation  must  be  included  in  the  hiring  and  organizational  planning  to  assure  that  only 
essential  personnel  are  hired  and  that  another  bureaucracy  is  not  created. 

I  am  also  concerned  that  the  EHS  continues  to  utilize  the  Council  of  Area  and  Associate 
Directors  (CAAD)  in  the  Self-Govemance  negotiation  process,  and  as  offense  to  Tribes,  we  are 
given  the  opportunity  to  appeal  a  decision  by  the  CAAD.  Therefore,  I  recommend  that  the 
Committee  direct  the  IHS  to  review  the  CAAD  charter,  in  consultation  with  Tribes,  to  determine 
its  most  appropriate  role,  if  any,  in  the  present-day  administration  of  health  services  to  Indian 
people.  Additionally,  I  recommend  that  the  proposed  IHS  SeLf-Govemance  Policy  Council  not 
be  established  until  the  IHS  and  Tribes  can  mutually  agree  on  its  purpose  and  role  in  Self- 
Govemance  implementation. 

FUNDING  CONCERNS  RELATED  TO  IHS  SELF-GOVERNANCE  DEMONSTRATION 
PROTECT 

Self-Govemance  was  intended  to  be  the  process  of  restructuring  for  the  IHS.  As  Tribes 
negotiated  their  shares  of  IHS  resources  the  IHS  was  to  reduce  and  restructure  accordingly, 
including  FTE  reductions.  The  Clinton  National  Performance  Review  objectives  to  streamline 
the  bureaucracy  and  reduce  FTE's  has  interfered  with,  and  complicated  this  once  simple  self- 
govemance  principle.  The  intent  of  restmcturing  under  SeLf-Govemance  was  to  invert  or 
reverse  the  pyramid  of  only  one  dollar  out  of  ten  allocated  for  Indian  purposes  getting  out  to 
Indian  people;  and  to  get  the  nine  doUars  out  to  Tribes  where  it  belongs.  The  Hoopa  Tribe 
requests  that  this  committee  insert  appropriate  language  that  will  assure  that  any  cost  savings 
realized  through  current  and  future  Federal  streamlining,  be  made  permanently  available  to 
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Tribes  for  their  respective  budgets  or  to  improve  field  operations  that  are  mutually  agreed  upon 
by  Tribes.  The  IHS  should  be  directed  to  develop  a  Self-Governance  restructuring  plan  with 
Tribal  consultation,  and  report  to  Tribes  on  its  progress  on  an  ongoing  basis.  I  am  also 
concerned  that  as  the  Federal  government  reduces  in  size  and  FTE's  that  the  Self- Determination 
and  Self-Governance  options  for  other  Tribes  will  also  diminish,  this  should  not  be  the  case. 

I  question  whether  or  not  Administration  policy  makers,  department- wide  budget  personnel  or 
0MB  really  understand  the  treaty  commitments,  trust  responsibility,  and  the  fundamental 
principles  of  self  determination  and  self  governance.  If  they  do,  then  I  would  expect  other 
health  care  agencies  such  as  the  National  Institute  of  Mental  Health,  The  National  Institute  On 
Drug  Abuse,  and  health  resources  which  have  traditionally  been  provided  to  states  and  cities 
would  also  be  made  available  to  Tribes,  as  well  as  access  to  social  services  block  grants  which 
we've  been  denied  for  the  past  decade. 

The  Hoopa  Tribe  opposes  the  concept  of  receiving  block  grants  through  state  governments; 
instead  we  support  block  grant  set  asides  specifically  for  Indian  Tribes. 

CONTRACT  SUPPORT  COSTS 

Finally,  The  Hoopa  Valley  Tribe  strongly  opposes  the  EHS  FY  1995  contract  support  cost  draft 
policy  and  requests  this  committee  intervene.  If  enacted  this  policy  will  have  a  devastating  effect 
on  Tribal  government  operations  and  decrease  a  tribe's  ability  to  redesign  its  health  care  delivery 
system  based  on  Tribal  priorities. 

This  draft  policy  is  clearly  contrary  to  the  spirit  and  intent  of  P.L.  103-413.  Tribal  Self- 
Governance  Act  of  1994,  Section  303(a)(g)  which  mandates  that  Title  EQ  Compacts  include 
106(a)(2)  funds  (Contract  Support  Funds)  within  the  Annual  Funding  Agreements. 

I  request  that  adequate  funding  for  the  Indian  Self-Determination  Fund  (ISDF)  be  appropriated 
for  the  assumption  of  new  and/or  expanded  health  care  programs.  The  current  ISDF  is 
inadequately  funded  at  $7  million.   The  FY  1995  estimated  shortfall  is  $39  Million. 

In  conclusion,  I  thank  you  for  this  opportunity  to  share  with  you  some  of  the  Hoopa  Tribe's 
concerns  and  experiences  as  a  first  tier  IHS  and  Interior  Self-Governance  Tribe. 

Thank  you. 
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Mr.  Chairman  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  discuss  the  implementation  of 
the  Self -Governance  Demonstration  Project  (SGDP)  by  the  Indian 
Health  Service  (IHS) .   I  am  Michel  E.  Lincoln,  Deputy  Director, 
IHS.   I  am  accompanied  by  Ms.  Luana  Reyes,  Acting  Director  of 
Headquarters  Operations,  Mr.  Reuben  Howard,  Acting  Director, 
Office  of  Tribal  Self -Governance,  and  Mr.  Douglas  Black, 
Associate  Director,  Office  of  Tribal  Activities  of  the  IHS. 

The  spirit  and  intent  of  the  self -governance  law  and  policy  is 
consistent  with  the  IHS  Director's  vision  that  the  agency  provide 
for  the  direct  participation  of  tribes  in  the  development  and 
management  of  Indian  health  programs. 

The  IHS  Self -Governance  Demonstration  Project  (SGDP)  which 
provides  for  the  compacting  of  their  health  care  was  authorized 
in  October  1992  pursuant  to  Public  Law  102-573,  the  Indian  Health 
Amendments  of  1992.   Last  year,  P.L.  103-4  3  5  extended  this 
authority  to  18  years  and  requires  the  addition  of  up  to  3  0 
tribes  for  each  fiscal  year. 
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In  May  1993,  the  Agency  began  its  first  compact  negotiations  with 
tribes  under  the  demonstration  authority.   Since  that  time,  the 
Agency  has  entered  into  29  Self-Governance  (SG)  compacts  and  41 
annual  funding  agreements  through  Fiscal  Year  (FY)  1995.    These 
compacts  transfer  approximately  $272  million  to  197  tribes  in 
Alaska  and  28  tribes  in  the  lower  48  states  participating  in  the 
SGDP.    As  part  of  these  agreements,  we  have  negotiated  the 
transfer  of  $248  million  in  program  services  and  $24  million  in 
IHS  administrative  funds  associated  with  the  transfer  of  non- 
residual  functions,  activities,  and  services  from  Area  and 
Headquarters  budgets  to  the  tribes  to  carry  out  these 
responsibilities.   We  are  presently  beginning  the  negotiations 
process  for  FY  1996. 

On  April  18,  1995,  the  Director,  IHS,  announced  three  key  policy 
decisions  that  are  critical  to  the  continued  implementation  of 
the  SGDP  in  FY  1996.    These  decisions  address  important  policy 
questions  about  residual  resources,  user  population  as  a  factor 
in  resource  allocation,  and  resources  allocation  methodologies. 
The  Director  based  his  decisions  upon  the  analyses  and 
recommendations  made  by  three  Joint  Tribal/IHS  workgroups,  which 
were  established  specifically  to  provide  guidance  to  the  Agency 
in  these  essential  policy  areas.   These  decisions  will  be  refined 
in  FY  199  7  and  future  years. 

In  summary,  the  Tribal/IHS  Residual  Workgroup  recommended 
estimate  of  $15.56  million  as  the  Headquarters  residual,  plus  the 
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negotiated  Area  Office  Residuals  will  be  used  to  calculate  tribal 
shares  for  the  FY  1996  compact  negotiations.   The  $15.56  million 
represents  approximately  1  percent  of  the  IHS  services  budget  in 
FY  1994  dollars. 

The  Agency  plans  to  use  the  existing  user  population  definition 
for  the  FY  1996  negotiations.   While  the  Tribal/IHS  User 
Population  Workgroup  recommendation  to  change  the  definition  to  a 
facilities-based  count  has  merit,  the  Agency  will  have  to  conduct 
a  full  analysis  of  its  impact  before  it  could  be  adopted. 

The  Tribal  Size  Adjustment  (TSA)  methodology  recommended  by  the 
Joint  Allocation  Methodology  Workgroup  has  been  adopted  as  the 
approach  that  best  maintains  fairness  as  a  basis  for  allocating 
Headquarters  General  Pool  resources.   The  TSA  methodology  bases 
87  percent  of  the  allocation  on  population  and  13  percent  on  the 
total  number  of  tribes.   The  allocation  methods  for  the  remaining 
categories  of  funds  will  be  based  on  longstanding  legislative 
provisions,  program  experience,  and  feasibility. 

These  decisions  are  critical  to  the  upcoming  FY  1996  compact 
negotiations.   They  will,  of  course,  also  be  applicable  to  the 
Title  I  contract  negotiations  in  accordance  with  Public  Law  103- 
413.   The  decisions  have  been  communicated  to  all  tribal  leaders 
and  the  Committee  staff  was  briefed  by  the  Director,  IHS,  last 
week.   We  are  prepared  to  provide  additional  briefings  to  the 
Chairman,  members  of  the  Committee,  and  staff  upon  request.   At 
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this  time,  we  would  like  to  make  a  copy  of  the  complete  packet, 
including  the  Director's  transmittal  letter  to  tribal  leaders 
sent  to  the  tribes,  a  part  of  the  record. 

The  Project  is  administered  by  the  Office  of  Tribal  Self- 
Governance  (OTSG)  in  the  Office  of  the  Director.    Efforts  to 
fill  the  OTSG  Director's  position  are  ongoing.   The  position  was 
readvertised  in  March  and  April  of  this  year  after  a  joint 
IHS/tribal  interview  team  was  unable  to  reach  a  consensus  on  the 
top  three  candidates.   Upon  the  interview  team's  recommendation, 
the  position  was  re-classified  and  re-advertised  at  the  SES 
level.   The  closing  date  for  the  announcement  was  Friday,  April 
28,  1995,  and,  as  soon  as  a  panel  of  qualified  applicants  is 
certified,  the  Agency  intends  to  proceed  with  the  interviews. 

Since  the  inception  of  the  self -governance  demonstration  project, 
we  have  always  utilized  active  tribal  consultation  and 
participation  in  the  decision  making  process  in  the  development 
of  policy.  This  consultation  has  occurred  through  a  variety  of 
mechanisms  including  workgroups,  workshops  and  meetings. 

The  Agency  is  committed  to  implementing  the  SGDP  on  a 
collaborative  and  proactive  basis  with  tribes.   In  less  than  2 
years,  we  are  reaching  the  point  where  large  transfers  of  program 
services  and  administrative  funds  are  occurring  through  the 
compacting  process.   The  Title  I  amendments  made  by  Public  Law 
103-413  will  accelerate  this  process  as  tribes  exercise  their 
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option  to  contract  for  program  services  and  administrative  funds 
on  a  similar  basis  to  compacting  tribes. 

We  are  at  a  critical  juncture  in  the  demonstration  project.   We 
must  assess  the  impact  of  large  transfers  of  funds  upon  the 
Agency's  ability  to  carry  out  its  residual  functions  and  to 
continue  providing  direct  health  services  to  tribes  who  choose 
not  to  contract  or  compact.   The  Agency  is  taking  steps  to 
downsize  and  reorganize  in  order  to  free  up  resources  for 
transfer  to  tribes  but  these  efforts  could  be  outpaced  by  the 
rate  of  compacting  and  contracting,  given  the  significant  amount 
of  tribal  interest. 

At  this  time,  the  Agency  must  carefully  consider  the  impact  of 
adding  3  0  new  tribes  under  the  demonstration  authority  in  the 
coming  fiscal  year.   To  assure  tribes  that  the  Agency  has  the 
ability  to  make  tribal  shares  readily  available  to  both 
compacting  and  contracting  tribes,  and  without  causing  adverse 
impact  on  other  tribes,  it  may  be  prudent  to  delay  entering  new 
compacts . 

The  Agency  and  tribes  must  also  evaluate  how  the  Indian  health 
systems  supported  by  the  resources  that  are  being  compacted  or 
contracted  will  be  affected.  Unintended  consequences  like  the 
fragmentation  of  the  Indian  health  program  services  or  reduced 
access  to  certain  services  resulting  from  the  division  of  limited 
resources  needs  to  be  avoided.  We  have  begun  these  evaluation 
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efforts  by  establishing  a  joint  tribal  and  IHS  workgroup  that 
will  develop  evaluation  design  requirements  for  a  major 
independent  evaluation  study  in  FY  1997. 

The  challenge  before  the  Tribes,  Indian  health  programs,  the  IHS 
and  the  Congress  is  to  retain  the  Indian  health  programs'  applied 
expertise  in  core  public  health  functions  that  are  critical  to 
elevating  the  health  status  of  American  Indians/Alaska  Natives 
(AI/ANs)  and  reducing  the  disparity  in  the  health  status  of 
AI/ANs  compared  with  the  general  population.   We,  who  are 
involved  in  Indian  health  care,  must  deal  with  a  changing 
external  environment  with  new  demands,  new  needs,  and  new 
priorities. 

The  pursuit  of  increased  efficiency,  effectiveness, 
accountability  and  integrity  must  be  intensified  while 
maintaining  our  customer  focus.   As  stated  in  the  Director's 
vision  statement  for  IHS,  "Change  must  be  accomplished  so  that 
our  customer,  the  American  Indian  and  Alaska  Native  patient,  only 
notices  improved  quality  of  care.   The  needs  of  our  patients  and 
our  communities  are  always  paramount  because  they  honor  us  when 
they  come  to  us  for  care."   We  must  continue  to  work  together  in 
partnership  to  achieve  this  goal. 

This  concludes  my  prepared  statement.   We  will  be  pleased  to 
answer  any  questions  that  you  may  have. 
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QUESTION/;' 1(a) 

In  presenting  the  testimony  of  the  Indian  Health  Service,  Mr.  Michel  Lincoln  indicated  that  the 
IHS  does  not  intend  to  negotiate  any  additional  Self-Governance  Compacts  in  fiscal  year  1996 
despite  the  change  in  law  authorizing  up  to  30  additional  compacts  each  year,  beginning  with 
1996.  The  Committee  is  advised  that  letters  of  intent  to  enter  into  Compact  negotiations  were 
sent  to  certain  tribal  governments  and  that  planning  grants  were  made  available  to  prepare 
those  Tribes  for  the  compact  negotiation  process. 

Given  the  expectations  that  such  actions  on  the  part  of  the  Indian  Health  Service  have 
engendered,  and  the  reliance  the  affected  Tribes  have  placed  on  IHS  actions,  what  is  the  basis 
for  imposing  a  moratorium  on  any  new  compacts  in  fiscal  year  1996? 


ANSWER: 

The  EHS  has  demonstrated  its  commitment  in  implementing  the  Self-Governance 
Demonstration  Project  (SGDP)  by  negotiating  compacts  that  represent  225  tribes,  which  is 
significantly  higher  than  the  30  tribes  that  was  originally  authorized  as  late  as  October  1994. 
This  effort  has  resulted  in  the  transfer  of  $24  million  in  Tribal  Share  (TS)  funds  associated 
with  Area  office  and  Headquarters  administrative\management  functions,  activities,  and 
services  which  the  SG  tribe  is  now  responsible  to  provide.  In  order  to  provide  the  resources 
associated  with  the  transfer  of  these  responsibilities  to  tribes  wanting  to  participate  in  the 
SGDP,  the  IHS  will  continue  to  restructure  and  downsize.  However,  it  wUl  take  some  time  to 
accomplish  this  additional  restructuring  and  downsizing  at  the  Area  office  and  Headquarters 
levels.   In  addition,  during  FY  1996,  IHS  will  assess  Self-Governance  compacting  so  that  this 
demonstration  project  continues  to  be  successful  and  the  rights  of  those  tribes  not  compacting 
are  protected.  The  IHS  is  committed  to  the  success  of  tribes  who  choose  contract  compact  or 
directly  receive  their  care  from  the  IHS.  The  IHS  will  decide  whether  or  not  to  increase  the 
number  of  compacts  in  FY  1996  based  on  the  findings  of  the  assessment  of  all  self- 
determination  activities. 


QUESTION  #  1(b) 

If  more  compacts  were  added  in  1997,  will  a  priority  be  extended  to  those  Tribes  that  have 
expended  considerable  time,  energy  and  resources  in  preparing  themselves  to  enter  into 
compact  negotiations  in  fiscal  year  1996  based  upon  their  reliance  on  representations  made  by 
the  Indian  Health  Service? 

ANSWER: 

Yes,  the  IHS  will  give  priority  to  those  that  have  received  IHS  planning  grant  funds  and 
completed  plans. 
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QUESTION  #2 (a) 

We  have  just  begun  the  eighth  month  of  the  fiscal  year  and  Tribes  inform  the  Committee  that 
IHS  has  yet  to  distribute  any  of  the  negotiated  tribal  shares  of  Headquarters  and  Area  Offices. 

Why  have  you  delayed  the  transfer  of  these  funds? 

ANSWER: 

The  delay  in  transferring  the  Fiscal  Year  1995  tribal  shares  is  attributed  to  the  necessity  to 
reconcile  negotiated  amounts  with  actual  congressional  appropriations.  The  process  is  complex 
and  time  consuming. 

QUESTION  #2(b) 

When  will  these  dollars  be  made  available  to  tribal  governments? 

ANSWER: 

The  IHS  has  initiated  the  payment  process  for  the  transfer  of  Tribal  Shares  to  the  Tribes  and 
IHS  expects  payments  to  be  completed  by  the  first  week  in  August. 

QUESTION  #2(c) 

What  steps  have  been  taken  to  ensure  that  delays  in  the  transfer  of  funds  associated  with  the 
allocation  of  negotiated  shares  are  not  repeated  in  future  years? 

ANSWER: 

Before  the  end  of  this  fiscal  year,  the  IHS  will  finalize  a  process  that  will  provide  for  a  more 
timely  payment  of  the  Fiscal  Year  1996  tribal  shares  in  a  more  responsive  and  expeditious 
manner. 
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QUESTION  #3(a) 


The  Committee  has  heard  from  Tribes  who  strongly  oppose  the  recent  IHS  decision  to  refuse 
payment  of  contract  support  funds  to  cover  tribal  indirect  costs  associated  with  administering 
tribal  shares  of  Area  and  Headquarters  accounts. 

Once  a  Tribe  has  negotiated  an  indirect  cost  rate  with  the  Office  of  Inspector  General,  what 
legal  authority  does  IHS  have  to  fund  some  shares  and  not  others? 

ANSWER: 

Indirect  contract  support  costs  (CSC),  once  negotiated  between  the  tribe  and  the  cognizant  IG 
(over  80%  of  Federally  recognized  tribes  have  DOI  IG  as  their  cognizant  Agency),  are  funded 
according  to  IHS  policy,  as  developed  with  the  participation  of  all  tribes. 

Current  IHS  policy  provides  funding  for  CSC  from  funds  specifically  appropriated  (as 
requested  in  the  Presidents  budget  or  added  by  the  Congressional  budget  appropriation 
actions).   By  definition  in  Section  106(a)(2)  of  P.L.  93-638,  as  amended,  CSC  are  authorized 
to  be  paid  in  addition  to  funds  which  the  agency  was  spending  on  any  tribe.   CSC  are  also 
based  on  each  tribe's  need,  as  negotiated  with  the  IG. 

For  new  and  expanded  programs,  CSC  is  provided  from  additional  annual  CSC  funds  on  a 
first  come  first  serve  basis.  For  ongoing  contracted  programs,  mandatory  increases  in  the 
CSC  budget  line  item  are  distributed  proportionately  according  to  each  contractor's  increased 
need  over  the  previous  year  (relative  to  all  other  contracted  or  compacted  programs). 

IHS  CSC  policies  for  1)  consistent  identification  of  need;  and  2)  allocation  of  resources  to 
meet  the  identified  need  is  reviewed  periodically  with  tribal  representatives,  to  ensure  that 
policies  are  well  understood  and  well  supported  by  tribal  consensus.   In  a  meeting  scheduled 
for  July  6-7,  i995,  tribes  will  work  with  the  IHS  to  revise  current  policy  in  accordance  with 
the  applicable  provisions  of  the  Self-Determination  Amendments  of  1994. 
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QUESTION  ff?>(h) 

Has  IHS  considered  downsizing  its  administrative  staff  in  order  to  fully  fund  its  contract 
support  obligations  to  Tribes  operating  programs  under  Titles  I  and  HI? 

ANSWER: 

The  IHS  is  in  the  process  of  downsizing  its  administrative  staff  consistent  with  Title  m, 
National  Performance  Review,  administrative  cost,  budget,  and  FTE  reductions.   The  Indian 
Health  Design  Team  (IHDT)  is  also  developing  options  for  restructuring  activities.  These 
savings  have  not  been  directed  to  pay  CSC.   Currently,  the  Congress  appropriates  a  specific 
amount  of  funds  in  a  separate  budget  activity  for  CSC  and  IHS  has  not  proposed  to  reprogram 
funds  appropriated  for  other  purposes  to  increase  funds  available  in  CSC.   In  order  to  provide 
equitable  opportunities  for  Title  I  contractors  and  Title  III  compactors,  and  to  comply  with 
appropriation  Committee  directives  to  control  the  escalating  amount  of  contract  supports  costs 
required,  tribes  will  participate  in  determining  a  revised  policy  as  well  as  alternative  methods 
of  meeting  the  CSC  funding  requirement  at  a  meeting  to  be  held  in  Denver  on  July  6-7,  1995. 

QUESTION  #4(a) 

In  our  February  budget  hearing,  you  testified  that  IHS  was  going  to  "redeploy"  176  FTE 
positions  from  existing  operations  to  staff  new  health  facilities. 

How  do  you  respond  to  tribal  assertions  such  a  redeployment  will  reduce  IHS-supported  staff 
at  the  service  units  of  other  Tribes. 

ANSWER: 

The  IHS  will  redeploy  FTE  from  multiple  sources  to  support  the  176  FTE  to  staff  these  new 
facilities.  It  is  estimated  that  approximately  134  FTE  positions  will  be  saved  in  FY  1995  from 
tribal  compacts  and  contracts  at  service  units.  There  also  will  be  208  administrative  and 
management  staff  leaving  the  IHS  due  to  buyouts  in  FY  1995  and  FY  1996.   And  there  will  be 
approximately  250  to  350  staff  currently  on  temporary  and  term  appointments  that  will  be 
filled  through  the  use  of  personal  services  contracts. 
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QUESTION  MQ3) 

Will  shift  staffing  funds  out  of  the  reach  of  the  Self-Govemance  negotiations  of  those  other 
tribes? 

ANSWER: 


There  will  be  no  transfer  of  funds  because  Congress  has  appropriated  specific  funds  to  staff 
new  facilities. 


QUESTION  #5 

The  Committee  has  received  complaints  from  Tribes  that  their  negotiations  with  IHS  have  been 
frustrated  and  lengthened  by  the  fact  that  key  IHS  decision-makers  are  not  at  the  table.   What 
will  you  do  in  the  pending  negotiations  for  fiscal  year  1996  to  ensure  that  the  IHS  negotiators 
at  the  negotiation  table  have  full  authority  to  evaluate  the  tribal  negotiation  positions  first-hand 
and  respond  with  appropriate  adjustments  to  the  IHS  negotiation  positions? 

ANSWER: 

The  individuals  that  have  been  selected  as  the  Agency  lead  negotiators  for  the  Fiscal  Year 
1996  Self-Govemance  negotiations  have  been  provided  with  the  appropriate  authority  to  make 
decisions  in  accordance  with  established  IHS  policy.   In  addition,  a  tribal  appeal  process  is  in 
place. 
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QUESTION  #6 

For  nearly  two  years,  Tribes  trying  to  access  the  IHS  "active  users  "  data  base  used  to  develop 
tribal  shares  have  said  the  IHS  system  loses  data  Tribes  put  in,  or  it  scrambles  the  data  in  a 
manner  that  makes  the  data  highly  unreliable.   What  is  IHS  going  to  do  to  make  this  system 
useful  to  Tribes  and  when  do  you  intend  to  do  this? 

ANSWER: 

The  IHS  has  reviewed  the  Patient  Registration  System  to  identify  potential  points  where 
registration  data  may  not  actually  be  reaching  the  data  base.   In  order  to  make  this  system 
more  useful  to  tribes,  the  IHS  has  established  a  joint  Tribal  and  IHS  user  population 
workgroup.   One  of  the  workgroup  responsibilities  is  to  review  and  provide  recommendations 
on  how  the  validity  and  the  accuracy  of  the  user  population  data  can  be  improved.  The 
workgroup  was  unable  to  complete  this  task  in  time  for  the  Fiscal  Year  1996  negotiations. 
However,  the  workgroup  has  made  preliminary  recommendations  to  IHS  and  the  tribes.  The 
workgroup  will  continue  to  address  this  issue  and  complete  its  task  within  the  next  six  months. 


QUESTION  #7(3) 

The  Committee  is  advised  that  the  Department  has  kept  away  from  the  negotiation  table  a  35- 
million  dollar  "administrative  assessments"  account,  although  the  law  clearly  requires  the  IHS 
to  make  available  for  tribal  share  negotiations  all  funds  related  to  the  provision  of  services  to  a 
Tribe,  including  Federal  administrative  costs.  The  Congress  expects  IHS  administrative  costs 
for  payroll,  rent,  supplies,  and  telephones  to  be  reduced  as  Tribes  assume  more  of  these 
responsibilities,  and  expects  funds  which  were  previously  expended  at  the  federal  level  to  be 
transferred  to  the  Tribes. 

Will  the  Department  negotiate  tribal  shares  of  this  35-million  dollar  account  as  required  by 
federal  law  for  fiscal  year  1996? 

ANSWER: 

As  addressed  in  the  Tribal  Leader  Letter  of  April  18,  1995,  the  IHS  would  be  placed  at 
financial  risk  of  being  anti-deficient  if  it  could  not  pay  its  bills  for  these  administrative  costs. 
These  costs  could  not  be  reduced  in  time  for  the  FY  1996  negotiations  and  therefore,  the  funds 
will  be  unavailable  for  the  1996  negotiations.  It  should  be  noted  that  most  of  the  costs 
associated  with  these  administrative  assessments  are  already  provided  to  tribes  through  contract 
support  cost  funds  as  indirect  costs. 
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QUESTION  #7(b) 

If  not,  under  what  legal  authority  does  IHS  withhold  these  funds? 

ANSWER: 

To  pay  tribal  shares  for  these  charges  imposed  by  outside  agencies  would  cause  IHS  to  either 
be  anti-deficient  or  to  reduce  services  to  other  tribes  which  is  prohibited  under  Title  III, 
Section  306  of  P.  L.  93-638. 

QUESTION  #7(c) 

What  steps  have  you  already  taken  with  the  Public  Health  Service  and  the  Department  to 
initiate  the  workgroup  you  mentioned  will  be  studying  this  administrative  assessments  account? 

ANSWER: 

The  Agency  has  transmitted  this  request  to  PHS  and  is  awaiting  a  response.  The  workgroup 
will  study  user  fees,  cost  analysis  and  equity  formulae. 

QUESTION  #7(d) 

When  will  its  review  and  recommendations  be  completed? 

ANSWER: 

The  Agency  will  request  that  this  review  be  completed  by  the  end  of  Fiscal  Year  1995. 

QUESTION  #7(e) 

Will  its  recommendations  be  applied  to  fiscal  year  1996  negotiated  agreements? 

ANSWER: 

The  1996  negotiated  agreements  will  be  signed  prior  to  the  recommendations  from  this  review. 
However,  if  some  of  the  recommendations  result  in  immediate  cost  savings  to  the  Agency  in 
fiscal  year  1996,  we  will  negotiate  amendments  to  the  1996  negotiated  agreements  to  reflect 
these  savings. 
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QUESTION  #8(a) 


We  all  recognize  that  the  need  for  Indian  sanitation  and  health  facility  constmction  is  fast 
outpacing  the  availability  of  appropriated  funds. 

Has  IHS  developed  any  other  financing  options  which  could  leverage  private  financing  or 
provide  for  lease  purchase  arrangements  and  thereby  begin  construction  that  could  be  paid  for 
over  time?  If  so,  please  provide  the  Committee  with  a  detailed  description  of  the  various 
alternative  methods. 

ANSWER: 

There  may  be  approaches  that  could  help  tribes  leverage  private  capital  and  construct 
replacement  health  facilities.  However,  a  full  analytical  assessment  of  the  cost  and  policy 
implications  of  any  alternative  under  development  must  be  conducted  to  evaluate  feasibility.   It 
would  be  pre-mature  to  discuss  any  alternative  without  a  better  sense  of  budgetary  and 
programmatic  effects. 

We  do  know  that  facility  construction  costs  are  only  a  small  part  of  the  life  cycle  costs  of  a 
facility.   Construction  of  new  health  care  facilities  results  in  direct  effects  on  the  health 
services  portion  of  the  IHS  appropriation.   Expanded  facilities  generally  require  additional 
staffing  and  operational  funding.   Efforts  to  facilitate  the  ability  of  tribes  that  are  most 
financially  able  to  upgrade  their  facilities  can  therefore  result  in  disproportionate  allocations  of 
staff  and  operating  funds  to  those  tribes;  e.g.,  it  will  drive  an  inequitable  distribution  of  funds 
and  health  care  service  resources  to  those  tribes  that  are  most  affluent.   In  addition,  cost  to 
maintain  and  improve  new  facilities  would  not  be  insignificant,  especially  since  current 
Maintenance  &  Improvement  (M&I)  funding  allows  IHS  to  conduct  only  the  most  essential 
maintenance  projects. 

There  are  alternatives  available  that  tribes  may  consider  to  leverage  funds  and  construct 
sanitation  facilities.  Some  of  the  issues  to  consider  follow: 

—  Private  capital  investment  has  been  used  on  trust  land  in  the  past  to  build  and  operate 
commercial  and  industrial  facilities.  Businesses  have  built  infrastructures,  including 
water  and  sewer,  to  serve  their  operations.   Their  incentive  is  always  the  potential  for 
profit.   Tribes  also  have  the  ability  to  pursue  private  capital  to  construct  residential 
sanitation  facilities.   However,  the  sources  of  private  capital  view  this  as  a  high  risk 
venture  with  little  profit  potential.  Commercial  bank  loans  and  bonds  cannot  be 
secured  without  collateral  or  a  guaranteed  local  revenue  stream. 

-  Currently,  Indian  tribes  can  participate  in  EPA's  revolving  loan  program  for 
wastewater  facilities  construction.   This  program  will  be  expanded  to  include  drinking 
water  facilities  if  the  Safe  Drinking  Water  Act  is  re-authorized  this  year.   Each  State 
administers  the  program  for  EPA 
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QUESTION  #8(b) 

What  steps  has  IHS  taken  to  involve  Tribes  in  the  development  of  alternative  financing 
methods? 

ANSWER: 

IHS  has  met  with  a  number  of  Tribes  interested  in  using  existing  authorizations  for  alternative 
funding  methods  for  which  funds  have  not  been  appropriated.   Also,  some  Tribes  have 
expressed  an  interest,  on  their  own,  in  other  alternative  methods  of  financing  construction  of 
health  facilities.   IHS  continues  to  provide  technical  assistance  to  tribes  including  those  seeking 
alternative  methods  of  financing  of  sanitation  facilities  construction. 


QUESTION  #9 

Reinvention  and  other  down-sizing  efforts  are  affecting  IHS.   The  Congress  has  always 
expected  IHS  to  reduce  its  operations  to  reflect  the  transfer  of  functions,  services,  activities 
and  services  to  Tribes  under  Self  Governance.  Please  provide  the  Committee  with  specific 
examples  of  how  the  IHS  has  been  correspondingly  reduced  in  size  and  shape  after  a  Tribe  has 
taken  over  responsibilities  the  IHS  had  previously  undertaken  for  the  Tribe? 


ANSWER: 

The  IHS  Headquarters  has  transferred  specific  functions,  services ,  activities  and  the  resources 
to  support  those  transfers  to  the  Self  Governance  tribes.  This  early  in  the  demonstration 
project,  the  agency  has  not  been  able  to  discern  a  decrease  in  requests  for  services  by  Self- 
Governance  tribes.   In  fact,  the  negotiations  process  represent  an  increased  workload. 

The  IHS  Headquarters  and  Area  Offices  have  downsized  as  a  result  of  attrition  and  buyouts. 
The  Headquarters  and  Area  Offices  have  reduced  staffing  by  16%  and  22%,  respectively  since 
1993. 
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QUESTION  #10 

We  are  informed  that  the  Nashville  Area  Office  has  led  Tribes  to  believe  that  it  will  refuse  to 
negotiate  and  fully  fund  tribal  shares  in  fiscal  year  1996.  What  specific  action  are  you  taking 
to  require  Area  Offices  to  both  negotiate  and  fully  fund  tribal  shares  for  fiscal  year  1996? 

ANSWER: 

In  response  to  the  concerns  raised  by  the  Nashville  Area  tribes,  the  IHS  Office  of  the  Director 
has  convened  a  management  team  to  address  the  tribes'  concerns.   This  team  is  working  to 
assure  this  matter  is  resolved  to  the  satisfaction  of  the  tribes  and  the  IHS.     In  addition,  the 
IHS  has  directed  all  Area  Offices  involved  in  SG  negotiations  to  negotiate  in  good  faith  and  to 
continue  to  work  with  all  tribes  in  their  area  to  restructure  and  downsize  to  a  level  that  will 
reduce  the  amount  of  shortfall  needed  to  offset  the  funding  of  Tribal  Shares. 

QUESTION/!' 11 

The  Committee  is  advised  that  the  Office  of  General  Counsel  has  issued  another  opinion  that 
continues  to  interpret  the  statute  to  intend  the  anomalous  result  that  a  Tribe  may  contract  under 
Title  I  for  the  management  of  construction  activities  but  may  not  Compact  under  Title  III  to 
manage  such  construction  activities.   Please  provide  the  Committee,  either  from  your  office  or 
the  Office  of  General  Counsel  with  specific  statutory  language  which  would  authorize  a  Tribe 
to  manage  such  construction  activities  and  to  administer  all  other  IHS  programs  and  functions 
under  a  Title  III  Compact. 

ANSWER: 

The  opinions  of  the  Office  of  the  General  Counsel  on  the  issue  of  construction  addressed  the 
actual  construction  of  a  Federal  project.   We  are  not  aware  of  any  opinion  which  addresses  the 
question  of  whether  the  law  would  authorize  a  tribe  to  compact  under  Title  III  to  manage 
construction  activities. 
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QUESTION  #12 

During  the  past  24  months,  on  what  dates  did  IHS  request  and  receive  reduction-in-force 
authority  and  how  many  FTE's  per  year  does  IHS  plan  to  reduce  in  fiscal  years  1995,  1996 
and  1997  to  free  up  funds  to  help  pay  Title  III  and  Title  I  tribal  shares? 

ANSWER: 

The  agency  has  not  found  it  necessary  to  conduct  RIF/RIS  in  Area  Office's  or  Headquarters  to 
provide  tribal  shares.  The  agency  has  been  able  to  downsize  through  buyouts  and  attrition. 
The  Headquarters  and  Area  Offices  have  reduces  staffing  by  16%  and  22%,  respectively  since 
1993.  Efforts  will  continue  consistent  with  recommendations  from  the  Indian  Health  Design 
Team  and  all  other  available  management  tools. 

QUESTION  #13 

Does  IHS  plan  to  fully  fund  all  Area  and  Headquarters  tribal  shares  in  fiscal  year  1996?  If 
not,  what  level  of  tribal  share  funding  is  IHS  planning  to  make  available  and  what  is  the  legal 
authority  for  this  proposed  position? 

ANSWER: 

The  IHS  plans  to  fund  100%  of  negotiated  FY96  Headquarters  tribal  shares.  The  full  demand 
for  Area  tribal  shares  needs  to  be  assessed.  The  intent  of  the  IHS  is  to  fully  fund  Area 
negotiated  tribal  shares.   The  IHS  must  ensure  that  obligations  to  tribes  receiving  services 
directly  from  IHS  and  Title  I  contractors  are  met  and  support  provided  by  IHS  to  other  tribes 
is  not  jeopardized  before  a  commitment  can  be  made  for  100%  funding  at  the  Area  level. 
Section  306  of  the  Act  is  the  legal  authority  for  this  position. 

For  Title  HI  compacts,  the  IHS  has  been  able  to  fund  100%  of  Tribal  shares  by  relying  on  a 
self-governance  shortfall  authority.  Unfortunately,  no  similar  shortfall  authority  exists  for 
Title  I  contracts. 
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DEl'AKTMEN  r  OF  UKALTH  Ji  HUMAN  SERVICES  Publ.c  Health  Servit 


Indian  Health  Service 
Rockville  MD  20857 


APR  I  8  1995 


Dear  Tribal  Leader: 


During  the  past  year,  Tribal/Indian  Health  Service  (IHS) 
workgroups  examined  policy  issues  that  initially  were  identified 
as  being  important  to  the  continued  implementation  of  the  Self- 
Governance  Demonstration  Project.   In  the  meantime,  the  Indian 
Self-Determination  (ISD)  Amendments  of  1994  required  the  IHS  to 
examine  the  applicability  of  these  policy  issues  to  self- 
determination  contracts  as  well.   The  policy  issues  addressed 
were  in  the  areas  of  residual  resources,  user  population  as  a 
factor  for  resource  allocation,  resource  allocation 
methodologies,  and  contract  support  costs.   Reports  from  the 
Residual,  User  Population,  and  Joint  Allocation  Methodology 
workgroups  were  delivered  to  the  Director,  IHS,  and  included 
options  and/or  recommendations  for  action. 

I  am  writing  to  inform  you  of  my  decisions  on  recommendations 
made  by  three  of  the  workgroups.   These  decisions  apply  to  both 
Title  I  contract  and  Title  III  compact  negotiations.   My  decision 
regarding  a  policy  on  contract  support  costs  will  be  covered  in  a 
separate  letter.   This  letter  summarizes  each  decision  and 
references  the  next  steps  in  the  continued  implementation  of  the 
self-governance  and  self-determination  authorities.   The  enclosed 
policy  decision  papers  provide  additional  information  on  the 
recommendations  and  decisions,  their  implementation,  and  needed 
followup  actions. 

RESIDUAL 

As  the  basis  for  fiscal  year  (FY)  1996  negotiations,  I  have 
accepted  the  Tribal/IHS  Residual  Workgroup  recommended  estimate 
of  $15.56  million  as  the  Headquarters  residual.   I  also  accept 
the  workgroup's  recommendation  that  an  amount  for  Area  Office 
residuals  be  developed  with  local  tribal  participation,  based  on 
the  assumptions  developed  by  the  workgroup. 

The  three  options  for  calculating  the  resources  that  the  IHS 
would  require  to  carry  out  residual  activities,  functions,  and 
services  as  defined  in  the  report,  assumed  that  (1)  100  per  cent 
of  tribes  would  negotiate  and  sign  self -governance  compacts  and 
annual  funding  agreements,  and  (2)  all  Federal  construction  is 
compactible.   Because  of  the  difficulty  of  making  accurate 
estimates  under  those  assumptions,  the  options  were  submitted  as 
goals.   While  I  consider  the  goal  to  be  reasonable  in  theory, 
other  factors  need  to  be  considered  in  practice.   For  example, 
the  estimate  is  based  on  an  average  full-time  equivalent  (FTE) 
cost  in  FY  1994  dollars,  and  does  not  account  for  inflation  or 
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administrative  support  for  the  FTEs .  Nevertheless,  for  FY  1996 
negotiations,  the  $15.56  million  represents  an  established  goal 
for  the  residual  for  IHS  Headquarters. 

It  will  take  time  to  reach  that  goal  from  where  we  are  today.   To 
move  in  a  deliberate  way  toward  the  goal,  additional  analysis  and 
evaluation  will  be  undertaken  by  the  IHS  and  tribes  on  an  annual 
basis.   Please  refer  to  Tab  1  for  a  complete  description. 

USER  POPULATION 

For  FY  1996  negotiations,  I  have  decided  that  the  IHS  should 
continue  to  use  the  current  residence-based  active  user 
population  definition  and  estimates. 

While  the  Tribal/IHS  User  Population  Workgroup's  recommendation 
is  an  excellent  idea  and  has  merit,  a  thorough  analysis  of  its 
impact  must  be  done  prior  to  implementation.   The  new  definition 
proposed  by  the  workgroup  would  have  changed  to  a  facilities- 
based  count.   As  a  result,  individuals  seeking  services  in  more 
than  one  facility  would  have  been  counted  more  than  once,  i.e., 
the  total  active  user  population  would  represent  a  duplicated 
count.   The  resulting  counts  would  represent  significant  changes 
in  the  data  for  some  IHS  Areas.   These  changes,  in  turn,  would 
directly  affect  the  level  of  resources  allocated  to  all  tribes. 
Because  any  decision  on  this  issue  will  have  long-term  effects, 
I  decided  that  it  would  be  prudent  to  fully  analyze  the 
implications  of  any  change.   As  a  part  of  this  analysis,  the  IHS 
and  tribes  must  address  an  additional  unresolved  issue  of 
establishing  the  user  population  for  new  tribes  as  they  are 
recognized. 

The  workgroup  recognized  that  more  analysis  was  needed, 
indicating  in  their  report  that  time  limitations  prevented  them 
from  examining  all  potential  options  for  allocating  resources. 
The  workgroup  recommended  further  identification  and  evaluation 
of  factors  other  than  user  population  for  resource  allocation. 
Please  refer  to  Tab  2  for  a  complete  description. 

JOINT  ALLOCATION  METHODOLOGY 

I  have  accepted  the  recommendation  of  the  Joint  Allocation 
Methodology  Workgroup  that  the  Tribal  Size  Adjustment  (TSA) 
methodology  be  used  for  the  Headquarters  General  Pool.   I  believe 
this  methodology  best  meets  the  public  health  and  preventive 
services  program  goals  for  American  Indian  and  Alaska  Native 
health  and  attempts  to  maintain  fairness  as  a  basis  for 
allocating  resources. 
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The  TSA  method  represents  a  process  that  continues  to  consider 
the  total  active  user  population  as  a  significant  allocation 
factor  for  all  tribes.   I  believe  that  the  method  strikes  a 
reasonable  balance  that  is  consistent  with  long-standing  IHS 
principles  of  resource  allocation. 

The  decisions  on  recommendations  for  the  remaining  17  categories 
include  those  on  which  I  concurred,  concurred  with  modifications, 
or  did  not  concur  based  on  congressional  intent,  experience,  and 
feasibility.   Some  will  use  existing  methodologies  until 
additional  study  and  analyses  are  completed,  and  some 
methodologies  will  continue  unchanged.   Please  refer  to  Tab  3  for 
a  complete  description. 


I  have  carefully  reviewed  the  workgroup  reports  and  the  available 
comments  received  thus  far.   I  have  also  convened  meetings  of  IHS 
senior  staff  to  review  and  revise  staff  summaries  drawn  from  the 
reports  and  comments.   The  enclosed  policy  papers  are  the  result 
of  the  above  review  and  provide  a  more  detailed  discussion 
leading  to  the  decisions  for  each  of  the  policy  areas. 

I  am  satisfied  that  these  complex  policy  issues  have  been 
addressed  in  a  deliberative  and  inclusive  manner.   Each  workgroup 
report  acknowledges  that  more  work  needs  to  be  done  to  achieve 
fairness  in  setting  policy  for  the  IHS.   I  am  committed  to 
followup  actions  to  enable  this  work  to  be  done  expeditiously. 

I  believe  that  these  decisions  reflect  a  philosophy  of  full 
support  and  endorsement  for  greater  self-determination  and  self- 
governance  for  all  tribes.   I  have  listened  to  and  tried  to 
balance  the  concerns  and  thoughts  of  all  tribes,  tribal 
organizations,  IHS  employees,  the  Administration,  and  the 
Congress.   I  believe  these  decisions  are  good  for  the  future  of 
American  Indian  and  Alaska  Native  health,  enabling  tribes  to  make 
decisions  about  services  to  their  communities,  while  continuing  a 
Federally  operated  health  program  for  those  tribes  that  choose 
that  system. 

I  appreciate  the  hard  work  and  commitment  shown  by  all  who  have 
contributed  to  the  examination  and  development  of  these  policies. 
I  have  asked  the  Area  Directors  to  provide  you  with  any 
additional  information  you  may  need  for  the  upcoming  FY  1996 
negotiations.   Because  so  many  of  you  have  helped  in  this 
process,  let  me  close  with  a  message  from  my  Confirmation  Hearing 
remarks:   "With  the  cultural  and  spiritual  strength  embedded  in 
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the  diversity  of  the  tribal  nations,  let  us  come  together  and 
realize  that  we  are  all  one  in  this  universe  and  in  the  circle  of 
life."   I  am  committed  to  working  with  you  and  the  IHS  staff  for 
a  better  Indian  health  program. 


Sincerely  yours. 


Michael  H.  TrtCJillo,  M.D.,  M.P.H. 
Assistant  Surgeon  General 
Director 


Enclosures 
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IHS/TRIBAL  RESIDUAL  WORKGROUP 


Introduction 


Residual,  the  funding  amount  that  the  Indian  Health  Service  would 
require  to  fulfill  its  moral  and  legal  responsibilities,  has  been 
an  issue  of  discussion  since  the  Self  Governance  Demonstration 
Project  (SGDP)  began.   A  diversity  of  opinion  arose  among  tribes 
and  the  IHS  over  the  residual  functions  and  funds  that  would  be 
necessary  under  100  per  cent  compacting.  It  was  apparent  that  we 
needed  to  reach  some  consensus  on  this  important  issue,  because 
identification  of  residual  was  necessary  to  determine  what 
resources  from  Headquarters  could  be  made  available  as  tribal 
shares.   Accordingly,  the  Residual  Workgroup  was  established  by 
the  Acting  Director,  Headquarters  Operations  in  September  1994. 
The  Workgroup  was  charged  to: 

1.  Develop  the  principles  which  will  govern  the  identification 
of  resources  the  Agency  will  retain  to  meet  its  inherently 
Federal  functions  should  100%  of  tribes  exercise  their  right 
to  compact  under  Self  Governance. 

2.  Develop  the  principles  which  will  govern  the  identification 
of  resources  the  Agency  will  retain,  on  a  transitional 
basis,  up  to  the  point  when  100%  of  the  tribes  have  entered 
into  compacts  under  Title  III. 

3.  Develop  the  specific  methods  for  use  in  identifying  the 
resources  that  will  be  retained  upon  application  of  the 
above  principles. 

4.  Calculate  the  total  amount  of  resources  that  will  be 
retained  by  the  Agency  applying  the  principles  and  methods 
in  1-3  above. 

Workgroup  Options/Recommendations 

In  order  to  carry-out  its  task,  the  Workgroup  developed  three 
definitions  which  would  guide  its  work. 

1.  Residual:   Those  activities,  functions,  and  services 
necessary  for  the  United  States  government  to  fulfill  and 
maintain  its  moral  and  legal  responsibilities  based  upon 
treaties,  statutes,  and  Executive  Orders  that  must  be 
carried  out  by  Federal  officials. 

2.  Tribal  Shares:   Tribal  shares  of  Headquarters  and  Area 
resources  not  determined  to  be  residual  and  allocated  to 
individual  tribes  utilizing  an  agreed  upon  methodology.  This 
does  not  include  Service  Unit  or  program  base. 
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3 .    Retained  tribal  shares:   Those  resources  which  support  the 
activities,  functions,  and  services  which  are  not  residual, 
but  which  tribes  elect  to  leave  with  the  Federal  Government 
to  administer. 

In  response  to  its  primary  task,  the  Workgroup  provided  three 
options  on  residual  for  the  Director,  IHS,  to  consider.   However, 
no  options  or  recommendations  were  provided  related  to  resources 
the  Agency  will  retain,  on  a  transitional  basis,  until  100%  of 
tribes  have  compacted.   Even  though  the  Workgroup  did  not  address 
transitional  funding,  the  concept  of  transitional  funding  is 
discussed  in  the  "Explanation  of  Decision"  below.   The  three 
options  the  Workgroup  provided  are: 

1.  The  IHS  residual  estimate  of  720  FTE  and  $45  million  for  an 
Agency-wide  residual  including  Headquarters  and  Area  tasks 
be  used  as  FY  9  6  negotiations. 

2.  A  Workgroup  derived  estimate  of  240  FTE  and  $15.56  million 
for  Headquarters  plus  an  amount  for  Area  FTE  and  funding 
based  on  the  assumptions  developed  by  the  Workgroup  with 
local  tribal  participation  in  the  estimate  development,  by 
March  31  be  used  for  FY  96  negotiations. 

3.  A  Workgroup  derived  estimate  of  240  FTE  and  $15.56  million 
for  the  Agency-wide  residual  to  be  used  for  the  FY  9  6 
negotiations. 

Director's  Decision 

1.  I  concur  with  the  definitions  developed  for  residual,  tribal 
shares,  and  retained  tribal  shares. 

2.  I  accept,  in  principle,  the  $15.56  million  identified  in 
option  number  2  as  a  goal  for  Headquarters  residual.   In  the 
context  of  an  environment  where  100%  of  tribes  have 
compacted  for  their  share  of  programs,  this  is  goal 
theoretically  possible.  I  do  not  concur  with  the  estimate  of 
240  FTE's  (see  explanation  below). 

Explanation  of  Decision 

The  acceptance  of  the  definitions  requires  no  additional 
explanation.   However,  as  implementation  progresses,  tribes  and 
the  IHS  may  want,  periodically,  to  revisit  and  review  these 
definitions . 

The  residual  of  $15.56  million  is  a  goal  that  is  based  on  the 
assumption  that  100%  of  tribes  will  exercise  their  right  to 
compact.    In  establishing  a  residual  resource  goal,  a  dollar 
target  is  more  relevant  than  FTE.   The  Agency  would  utilize  the 
funds  to  carry  out  its  residual  functions.  Its  staffing  needs 


66 


would  be  determined  based  on  these  residual  functions.   For  this 
reason   1  do  ^t  concur  with  the  number  of  FTEs  proposed  by  the 
workgroup  in  option  number  2. 

I  accepted  this  goal  because  many  of  the  ^^^i^'^Pti^'^^^^"  ^^?   ^ 
report  are  consistent  with  other  efforts  that  will  result  in  a 
reduced  Federal  presence.   I  also  believe  that  it  provides  a 
iSrting  point  for  the  Agency  to  evaluate  the  entire  process 
using  Se'^Sirkgroup-s  assumptions  and  our  18  '^^-ths  experience 
with\he  SGDP.'  It  is  essential  that  work  ^°f  J^^^^.f  ,f  ^^tbes 
define  what  the  Agency  must  continue  to  do  °"  ^^^^}^  °J .^^^°^^' „^ 
and  what  the  tribes  can  assume  themselves,  ^^^^^^/"^^YJ^^^J^y  °^ 
collectively.   I  expect  this  number  to  change,  and  by  that  I  mean 
?t  could  move  in  either  direction.   The  residual  amount  also  will  ■ 
change  as  a  result  of  mandatory  increases  included  in  the 
appropriation . 

By  accepting  this  option  as  a  goal,  I  recognize  ^hat^the  issues 
of  transition  and  retained  tribal  shares,  has  not  been  addressed. 
I  also  am  aware  that  the  Agency  has  spent  considerable  time 
analyzing  its  functions,  considering  ways  to  do  things  better 
and  looking  at  different  structures  to  respond  not  only  to  the 
SGDP   but  also  to  Self  Determination  contracting  (iirie  i 
amendments)  and  to  the  Reinventing  Government  initiative   In 
this  process,  the  Agency  is  identifying  resources  to  meet  the 
increased  demands  on  staff  related  to  the  self  governance 
process;  resources  to  carry-out  functions  which  benefit  all 
?ribec;  staff  in  support  of  Federal  construction;  and  support  for 
information  management  systems. 

Implementation  and  Impact 

Even  though  the  residual  amount  of  $15.56  million  is  a  goal   this 
is  the  amount  that  will  be  used  in  calculating  the  tribal  shares 
of  Headquarters  for  the  negotiations  with  tribes  for  Title  I  and 
III  agreements.   At  this  time,  I  do  not  believe  that  this  should 
present  significant  funding  problems  for  the  Agency  during  the  FY 
199  6  compact  negotiations,  based  on  the  President's  F^  1996 
budget  request,  because  we  are  dealing  with  30  tribes  (counting 
Alaska  as  1)  and  42  annual  funding  agreements.   As  more  tribes 
elect  to  exercise  their  right  to  compact,  and  as  tribes  enter 
into  contracts  under  the  new  Title  I  amendments,  it  n>ay  be 
necessary  to  look  at  the  transitional  amounts  required  by  the 
Agency  to  provide  services  to  compacting,  contracting,  and  direct 
services  tribes. 


Follow  Up  Actions 

Although  a  goal  has  been  established  for  residual,  additional 
work  on  residual  and  transition  is  necessary.   The  existing 
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include: 


that 


Residual 


JhosffCnctIon;.°'    ^""^^^^   -^   resources   required   for 

JS^residual^''"""  °'  ""'^^'^^  "^^"^  *^^^  ^°^1  established 

Guidance  to  Areas  in  establishing  an  Area  residual  i-h^^ 
provides  for  some  consistency  among  Areas.         ^^^ 


2.    Transition 
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IHS/Tribal  User  Population  Workgroup 

Introduction 

Since  the  start  of  the  Self-Governance  Demonstration  Project 
(SGDP),  the  Indian  Health  Service  (IHS)  has  "^Hized  the  IHS 
official  user  population  estimates  to  determine  the  Tribal  Shares 
(TS)    Of  IHS  Headquarters  and  Area  Office  administrative 
resources   TribS  have  questioned  the  accuracy  and  completeness 
of  ?he  IHS  data  upon  whiS^  the  estimates  ^^J^^^^^^^J^/^f  ^^^ 
the  current  user  population  is  the  appropriate  indicator  to  use. 

AS  a  result,  the  Director,  IHS,  established  the  User  P°P^l^tion 
Workgroup  consisting  of  compacting  and  non-compacting  tribal 
representatives  and  IHS  staff  to  address:  1)  the  validity  of  the 
IHS  user  population  estimates,  2)  the  definition  of  user 
popull^ion  lor  resource  allocation,  and  3)  alternative  indicators 
for  resource  allocation.   Although  the  Workgroup  did  not  have 
Se  to  complete  their  tasks  prior  to  the  FY  1996  negotiations, 
they  submitted  to  the  Director  an  interim  report  with  a 
recommendation  for  the  FY  1996  SGDP  negotiations. 

Workgroup  Recommendation 

The  current  definition  of  user  population  should  not  be  used  to 
determine  counts  for  allocation  of  TS  for  the  FY  1996 
negotiations.   The  following  definition  should  be  used: 

Every  American  Indian/Alaska  Native,  regardless  of 
residence,  who  is  eligible,  as  defined  by  42  CFR  36.12 
and  P.L.  100-713,  and  accesses  a  service  within  a 
thirty-six  month  period. 

Director's  Decision 

I  do  not  concur  with  the  recommendation  at  this  time.   The  IHS 
will  continue  to  use  the  original  user  population  definition  for 
the  FY  1996  negotiations,  which  is: 

The  count  of  American  Indians  and  Alaska  Natives  by 
residence  that  are  eligible  for  IHS  services,  who  have 
registered  and  used  those  services  (direct  and 
contract,  inpatient  and  ambulatory  medical,  and  direct 
dental)  during  the  last  three  year  period  as  recorded 
in  the  IHS  Central  Data  Base. 

Explanation  of  Decision 

The  Workgroup's  recommendation  is  an  excellent  idea  and  has 
merit,  when  considering  resource  requirements  for  the  facilities 
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providing  services.   A  thorough  analysis  of  the  proposed 
population  indicator  for  the  allocation  of  TS  needs  to  be 
performed  and  the  technical  details  for  proper  implementation 
need  to  be  worked  out.   The  proposed  definition  would  change  the 
residence-based  user  population  to  facility-based.   This  would 
result  in  duplicated  counts  in  those  locations  where  individuals 
are  registered  and  receive  services  at  more  than  one  facility. 
Due  to  the  complexity  of  the  issue  and  the  long-term  effect  of 
the  decision,  it  is  best  that  the  current  user  population 
definition  be  used  until  the  IHS  and  tribes  are  confident  that 
the  replacement  indicator (s)  have  the  desired  effect  and  can  be 
correctly  calculated. 

Implementation  and  Impact 

The  IHS  has  issued  official  user  population  estimates  for  FY  1994 
by  Area.   The  Area-level  user  population  estimates  are  fixed,  are 
not  subject  to  change,  and,  therefore,  are  used  to  determine  the 
dollar  limit  for  TS  by  Area.   Each  Area  is  to  take  their  Area 
user  population  total  and  divide  it  among  the  Tribes  in  their 
Area.   However,  an  Area  has  the  option,  with  tribal  involvement 
and  concurrence,  of  using  a  variant  of  the  current  user 
population  definition  for  allocating  TS  within  their  Area.   These 
Area-adjusted  figures  will  not  be  used  to  alter  the  IHS  official 
user  population  estimates,  and  therefore  will  only  affect  the 
distribution  of  TS  within  the  Area.   The  Areas  should  notify  the 
Director,  IHS,  of  any  deviations  from  the  standard  allocation 
technique  and  provide  documentation  of  their  methodology. 

Other  Implementation  Issues 

New  tribes  have  been  federally  recognized  since  FY  1994  and  are 
not  reflected  in  the  FY  1994  user  population  estimates.  Decisions 
are  required  for  the  FY  1996  negotiations  concerning:  1)  whether 
these  new  tribes  should  be  considered  in  determining  TS  and  2)  if 
so,  what  methodology  should  be  used  in  accounting  for  the  new 
tribes. 

Follow  Up  Actions 

I  will  ask  the  Workgroup  to  provide  advice  on  a  new  tribes  policy 
in  order  to  make  an  informed  decision  for  the  FY  1996 
negotiations.   I  plan  to  continue  the  User  Population  Workgroup 
so  that  its  findings  will  be  available  prior  to  the  FY  1997 
negotiations.   The  Workgroup  will  be  asked  to  complete  its 
original  charge  and  to  consider  workload,  eligibility,  and 
related  issues.   The  Workgroup  is  responsible  for  ensuring  that 
the  indicator (s)  that  are  finally  proposed  are  thoroughly 
evaluated  to  determine  their  adequacy  and  validity  for  the 
defined  purposes  and  that  they  can  be  properly  calculated. 


91-329  0-95-4 
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JOINT  ALLOCATION  METHODOLOGY  WORKGROUP 

The  Joint  Allocation  Methodology  Workgroup  (JAMW) ,  whose 
meit±)ership  includes  representatives  of  Compacting  and  Non- 
compacting  tribes  and  of  the  Indian  Health  Service  (IHS) ,  was 
charged  with  developing  recommendations  for  distribution  of  IHS 
Headquarters  funding  for  fiscal  year  (FY)  1996  self  governance 
negotiations.   The  January  26,  1995,  final  JAMW  report  with 
recommendations  was  submitted  simultaneously  to  the  Indian  Health 
Service  (IHS)  and  to  tribal  leaders  for  consideration.   During 
several  national  meetings  the  JAMW  recommendations  were 
discussed,  and,  subsequently,  many  comments  and  letters  were 
received.   All  have  been  reviewed  and  considered,  and  have 
contributed  to  the  decisions. 

This  document  is  arranged  according  to  the  outline  of  the  JAMW 
Report's  recommendations.   The  Director's  Decisions  follow  each 
recommendation . 


1.  GENERAL  HEADQUARTERS  POOL 


Workgroup  Recommendation 

The  General  Headquarters  Pool  is  to  be  distributed  using  the 
Tribal  Size  Adjustment  (TSA)  methodology. 

Director's  Decision 

I  concur  with  the  recommendation.   The  General  Headquarters  Pool 
will  be  distributed  based  upon  the  TSA  methodology.   Please  note 
that  the  size  of  this  pool  is  adjusted  annually  following  an 
examination  of  program  requirements  and  available  resources.   For 
example,  Headquarters  reserves  are  set  aside  each  year  to 
distribute  to  the  Area  Offices  and/or  Service  Units  based  upon 
special  needs.   At  the  end  of  each  year,  a  portion  of  those  funds 
are  made  recurring  to  the  Area  base  and,  therefore,  will  be 
distributed  in  future  years  from  Area  tribal  shares. 

Explanation  of  Decision 

Based  on  information  available,  the  TSA  best  approximates  the 
historical  Headquarters  administrative  workload  distribution.   It 
recognizes  both  the  threshold  of  administrative  overhead  needed 
for  the  administration  of  small  health  programs  or  systems,  and 
the  economies  of  scale  achieved  in  the  administration  of  larger 
health  systems.   There  is  an  expressed  diversity  of  opinion  among 
tribes  about  the  TSA  method. 
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The  subject  of  allocating  health  resources  is  not  new  to  the  IHS. 
For  more  than  a  decade  the  IHS  has  been  working  with  tribes  to 
develop  resource  allocation  methods  that  would  move  toward  equity 
of  health  services  and  health  resources.   In  doing  so,  the  IHS 
and  tribes  have  recognized  that  allocating  resources  only  on  a 
per  capita  basis  would  result  in  inequitable  access  to  care  among 
tribes  nationwide.   Past  IHS  and  tribal  efforts  to  attain 
equitable  distribution  of  resources  have  emphasized  the 
development  of  funding  strategies  most  closely  associated  with 
the  IHS'  public  health  mission  and  its  goal  to  raise  the  health 
status  of  American  Indians  and  Alaska  Natives  to  the  highest 
level  possible.   The  IHS  funding  policies  have,  therefore,  been 
"directed  to  those  means  that  best  promote  the  elevation  of 
health  status  for  all  Indian  people  collectively;  i.e.,  at  those 
communities  with  excessive  deaths  and  morbidity  and  those  with  no 
access  to  any  system  of  health  care,  rather  than  simply 
calculating  the  per  capita  dollar  expenditures".  (See  Rhoades 
letter  to  Governor  Bellmen,  May  12,  1990). 

A  concern  expressed  by  the  larger  tribes  is  that  the  TSA 
methodology  inappropriately  provides  funding  to  support 
administrative  infrastructure  for  small  tribes  and,  therefore, 
reduces  health  services  to  the  user  population.   The  funds  in  the 
General  Headquarters  Pool  are  primarily  centrally  managed  program 
support  funds,  rather  than  direct  services  funds.  Of  an  estimated 
FY  1994  amount  of  $64.67  million,  $56.35  million,  or  87.1%,  is 
estimated  for  distribution  based  on  user  population.    The 
balance  of  only  $8.32  million,  or  12.9%,  is  estimated  for 
distribution  based  on  the  number  of  tribes.   The  dollar  estimates 
used  by  the  JAMW  for  their  report  were  drawn  from  spreadsheets 
developed  for  the  fiscal  year  (FY)  1995  self-governance  compact 
negotiations.   The  basis  for  these  spreadsheets  was  actual 
appropriations  for  FY  1994  and  was  adjusted  to  $59.7  million, 
when  the  actual  FY  1995  appropriations  level  became  available. 

References 

1.  E.  R.  Rhoades,  M.D., former  Director,  IHS,  letter  to  Governor 
Henry  Bellmon,  State  of  Oklahoma,  May  12,  1990. 
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3.  Health  Services  Priority  System  -  1986 
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2.  EMERGENCY  FUNDS 


Workgroup  Recommendation 

The  Emergency  Funds  are  to  be  narrowly  defined  and  restricted  to 
public  health  emergencies.   Prior  to  the  end  of  the  fiscal  year, 
a  summary  report  on  the  use  of  these  funds  is  to  be  issued  to  the 
tribes.   Tribal  shares  should  then  be  identified  for  any 
remaining  balance  and  distributed  accordingly. 

Director's  Decision 

I  concur  with  the  recommendation  with  the  following  modification 
to  the  definition.  Expand  the  definition  to  not  only  handle 
public  health  emergencies,  but  also  to  resolve  possible  financial 
difficulties,  i.e.,  Anti-Deficiency  Act,  and  other  unforeseen 
problems  that  are  appropriately  resolved  using  executive 
discretion.   Throughout  the  year,  any  tribe  may  be  the  recipient 
of  these  non-recurring  emergency  funds.   Any  funds  remaining  at 
the  end  of  the  year  will  be  available  for  distribution  in 
accordance  with  the  TSA  methodology. 


CATASTROPHIC  HEALTH  EXPENDITURE  FUNDS  (CHEF) 


Workgroup  Recommendation 

The  CHEF  funds  continue  to  be  distributed  retroactively 
(reimbursed)  for  catastrophic  costs  based  on  the  current  IHS 
method . 

Director's  Decision 

I  concur  with  the  recommendation.   This  is  consistent  with  my 
position  last  year,  as  stated  in  my  June  2,  1994,  letter. 


4.  EQUIPMENT  REPLACEMENT:  (MEDICAL) 


Workgroup  Recommendation 

The  amount  of  medical  equipment  replacement  funds  made  available 
to  each  tribe  is  to  be  calculated  on  the  basis  of  a  formula  that 
allocates  50%  of  the  amount  available  based  on  the  number  of 
active  users;  25%  to  those  with  hospitals;  15%  to  those  with 
health  centers;  and  10%  to  those  with  health  stations. 
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Director's  Decision 

I  do  not  concur  with  the  recommendation.   Although  equipment 
funds  were  distributed  as  recommended  by  the  JAMW  in  1994  and 
199  5,  the  Congress  expanded  the  use  of  these  funds,  prompting 
review  of  the  methodology.   The  IHS  will  use  the  recently 
developed  formulae  for  distributing  these  funds. 

The  formula  for  distributing  funds  to  existing  tribal  and  IHS 
facilities  ($10  million)  is  based  on  clinical  workload  (50%)  and 
relative  facility  size  (50%) .   The  formula  for  distributing  funds 
to  equip  new,  tribally-constructed  replacement  facilities  ($3 
million)  ranks  all  such  facilities  on  the  basis  of  relative  space 
need,  location,  and  extent  that  existing  space  will  be  used. 
Available  funds  will  be  allocated  to  the  highest  ranked 
(neediest)  facilities,  in  priority  order. 

These  formulae  are  a  result  of  the  congressional  direction  to 
develop  a  needs-based  methodology  for  distributing  funds  made 
available  to  equip  tribal  replacement  facilities  constructed  with 
non-IHS  funds.   That  methodology  and  a  companion  methodology  for 
distributing  equipment  replacement  funds  to  existing  tribal  and 
IHS  health  care  facilities  were  completed  by  a  tribal/Federal 
workgroup . 


5.  EQUIPMENT  REPLACEMENT  (DENTAL) 


Workgroup  Recommendation 

The  dental  equipment  replacement  funds  made  available  to  each 
tribe  are  to  be  calculated  on  the  basis  of  a  formula  that 
allocates  50%  of  the  amount  available  based  on  the  number  of 
active  users;  25%  to  those  with  hospitals;  15%  to  those  with 
health  centers;  and  10%  to  those  with  health  stations. 

Director's  Decision 

I  do  not  concur  with  the  recommendation.   The  IHS  will 
discontinue  the  practice  of  establishing  a  discretionary  dental 
equipment  replacement  pool.   Beginning  in  FY  1996,  any 
discretionary  fiinds  that  would  have  been  retained  in  Headquarters 
for  this  purpose  will  be  distributed  to  the  Areas  in  the  annual 
Dental  allocation. 
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ASSESSMENTS 


Workgroup  Recommendation 

The  IHS  is  to  allocate  the  following  resources  and  costs  to  the 
appropriate  (organizational)  level:  Payroll,  FTS,  Rental  of 
Office  Space,  Mailing  Costs,  and  Employee  Accident  Compensation. 

Director's  Decision 

I  do  not  concur  with  the  recommendation.   The  Agency  would  be 
placed  at  financial  risk  if  the  funds  needed  to  pay  the 
assessments  were  allocated  below  the  Agency  level.  These  costs 
are  billed  by  various  other  Government  agencies  to  the  IHS 
Headquarters  and  the  Agency  is  required  to  pay  them  centrally. 
If  funds  were  not  set  aside  in  the  resource  allocation  process, 
based  on  estimated  requirements,  the  Agency  would  risk  being 
anti-deficient,  if  it  could  not  pay  its  bills.   The  IHS  will 
continue  to  identify  these  costs  on  an  Area  and/or  service  unit 
basis  so  that  management  systems  can  be  developed  to  better 
control  and  manage  them.   As  these  costs  are  reduced,  the  savings 
will  be  distributed  to  the  Areas  in  the  annual  H&C  allocation. 

Workgroup  Recommendation 

A  workgroup  at  the  HHS/PHS  level  is  to  be  formalized  to:  (a) 
examine  the  specific  Assessment  categories;  (b)  determine  what 
resources  should  be  allocated;  (c)  review  the  method  and  process 
to  accomplish  this  allocation;  and  (d)  develop  an  approach  to 
protect  the  cost  savings  relative  to  downsizing.   This  workgroup 
should  be  composed  of  PHS,  IHS,  and  tribal  representatives. 
Proposed  recommendations  for  transferring  identified  tribal 
shares  should  be  completed  prior  to  the  start  of  1996  Self 
Governance  negotiations. 

Director's  Decision 

I  concur  with  the  recommendation.   I  will  request  that  the 
Assistant  Secretary  for  Health  establish  a  workgroup  to  review 
the  other  costs  identified  within  the  Assessment  pool  to 
determine  if  the  charges  are  fair  to  the  IHS  and  whether  costs 
can  be  reduced.   If  costs  can  be  reduced,  these  savings  will  be 
distributed  to  the  Areas  in  the  annual  H&C  allocation.   This 
workgroup  has  yet  to  be  established,  therefore,  the  results  will 
be  unavailable  for  the  1996  negotiations. 
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SPECIAL  PAY 


Workgroup  Reconunendation 

The  current  IHS  reimbursement  method  and  ISDM  85-4  are  to  be 
modified  to  include  all  categories  of  special  pay,  specifically 
incentive  special  pays.   Additionally,  these  funds  are  to  be 
allocated  on  a  recurring  basis  directly  to  the  service  delivery 
site  where  the  costs  for  compensation  are  incurred.   This  can  be 
accomplished  based  on  historical  allocations  after  a  3-year 
period  which  would  provide  for  an  adjusted  base  to  correct 
historical  shortfalls  caused  by  deficiencies  in  ISDM  85-4. 

Director's  Decision 

I  concur  with  the  recommendation  that  ISDM  85-4  be  revised  to 
reflect  the  current  special  pay  structure.   The  revision  will 
also  address  identification  of  the  funding  source.   The  revised 
ISDM  85-4  will  govern  this  process  through  FY  1996  to  the  extent 
that  equivalent  funds  were  not  included  in  the  base  funding. 
Funds  will  be  paid  to  contractors/compactors,  on  a  reimbursable 
basis,  for  providers  legally  eligible  for  special  pay  to  the 
extent  that  funds  are  determined  available  for  this  purpose. 


8.  PERMANENT  CHANGE  OF  STATION  (PCS) 


Workgroup  Recommendation 

The  PCS  funds  are  to  be  made  available  as  tribal  shares  based  on 
50%  Active  Users/25%  Hospitals/15%  Health  Center/10%  Health 
Station  (with  a  differential  to  the  Alaska  Area) . 

Director's  Decision 


I  do  not  concur  with  the  recommendation.   The  IHS  will 
discontinue  the  practice  of  reimbursing  Areas  and  tribes  for  PCS 
from  Headquarters  maintained  funds  at  the  end  of  FY  1995. 
Beginning  in  FY  1996,  funds  for  this  purpose  will  be  distributed 
to  the  Areas  in  the  various  program  accounts.   Costs  for  PCS  will 
then  be  paid  from  locally  available  resources. 


77 


9.  CONTINUING  MEDICAL  EDUCATION  (CME) 


Workgroup  Recommendation 

The  distribution  of  the  Continuing  Medical  Education  fund  is  to 
be  based  on  the  number  of  eligible  medical  staff  and  that  it  be 
equal  to  reimbursement  rates  used  by  IHS  for  individual 
allocation  as  follows:   $1, 000/physician  in  the  lower  48  states, 
$l,300/physician  in  Alaska;  $500/dentist  in  the  lower  48  states, 
$700/dentist  in  Alaska;  and  $200/nurse.   Also  that  mid-level 
practitioners  are  to  be  eligible  for  continuing  education 
reimbursements . 

Director's  Decision 

I  do  not  concur  with  the  recommendation.   Although  the  IHS  will 
continue  to  advocate  for  an  identification  of  CME  funds  for  staff 
at  the  local  level,  the  Headquarters  fund  will  be  discontinued  at 
the  end  of  FY  1995.   Beginning  in  FY  1996,  the  funds  will  be 
distributed  to  the  Areas  as  part  of  the  overall  allocation  of 
H&C/program  funds.   The  responsibility  for  ass\iming  and  for 
paying  the  cost  of  obtaining  CME  credits  needed  for  staff 
accreditation  will  be  paid  by  the  Area/tribe  with  locally 
available  resources. 


10.  RPMS/DATA  PROCESSING 


Workgroup  Recommendation 

The  RPMS/Data  Processing  funds  are  to  be  distributed  in 
accordance  with  the  TSA  methodology. 

Director's  Decision 

I  concur  with  the  recommendation  to  distribute  the  RPMS/Data 
Processing  funds  using  the  TSA  methodology.   In  concurring, 
however,  it  is  critically  important  to  both  the  IHS  and  all 
tribal  programs  to  maintain  an  organization-wide  system  that 
supports  the  collective  public  health  database  from  all  AI/AN 
health  programs. 

Explanation  of  Decision 

An  information  infrastructure  is  needed  to  support  delivery  of 
health  care  services,  to  provide  collective  data  to  advocate  for 
resources,  to  improve  management  and  efficiency,  to  support 
tribal  management  of  programs,  and  to  decrease  the  size  of  the 
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Agency,  while  maintaining  the  capability  to  fulfill  all  residual 
activities.   We  can  work  together  to  reduce  administrative  costs, 
while  improving  capabilities  by  implementing  electronic  commerce 
at  all  JLevels.   We  can  open  new  channels  of  communications  by 
implementing  Government  Information  Locator  Services  and  other 
customer  services,  and  by  taking  advantage  of  advances  in 
telemedicine.   Perhaps  most  importantly,  together  we  must  reach 
out  to  our  counterparts  in  education,  economic  development,  land 
management,  etc. ,  to  ensure  that  an  Indian  Information 
Infrastructure  is  implemented  that  supports  the  communities  we 
serve. 

Follow  Dp  Actions 

Opportunities  for  tribal  participation  in  design,  development, 
implementation,  and  support  of  Indian  health  information  systems 
must  be  identified.   The  RPMS/Data  Processing  funds  presently  are 
used  to  maintain  the  centralized  health  statistical  and  patient 
care  database;  to  support  the  development  of  RPMS  software  used 
at  all  tribal  and  IHS  sites;  and  to  support  the  design,  testing, 
and  maintenance  of  computer  system  platforms  and  the 
telecommunications  network.   Funds  to  purchase  hardware  for 
tribal  and  IHS  facility  operations  are  progressively  more  limited 
and  new  combined  IHS/tribal  initiatives  must  be  developed  to 
replace  and  upgrade  existing  systems. 


11.  MAINTENANCE  AND  IMPROVEMENT 


Workgroup  Recommendation 

The  use  of  the  Oklahoma  Formula  is  to  be  continued.  Additionally, 
JAMW  recommends  revisions  to  M&I  project  guidelines  by  one  or  a 
combination  of  the  following:  (a)  develop  a  priority  funding 
formula  for  M&I  projects  which  provides  for  a  priority  score 
adjustment  based  on  continuous  years  of  participation  in  the  M&I 
competitive  project  pool;  (b)  limit  selection  to  participate  in 
the  competitive  pool  versus  selection  of  a  tribe's  share  to 
either  the  initiation  of  the  Self  Governance  compact  or  an  open 
"enrollment"  period  once  every  5-7  years;  and  (c)  provide  for 
"buy  in"  capabilities  for  Self  Governance  Tribes  which  have 
selected  tribal  shares  and  determine  that  they  wish  to  re-enter 
the  competitive  pool. 
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Director's  Decision 

I  concur  with  the  recommendation  to  continue  use  of  the  Oklahoma 
Formula™  I  also  concur  with  the  need  to  establish  controls  over 
leaving  and  re-entering  the  pool  of  competitive  M&I  projects; 
therefore,  I  will  establish  a  tribal/Federal  workgroup  to  review 
the  options  presented  along  with  the  current  methodology  for  the 
operation  of  the  M&I  pool. 


12.  HEALTH  FACILITIES  CONSTRUCTION 


Workgroup  Recommendation 

The  IHS  is  to  work  with  tribes  to  seek  a  special  line  item 
appropriation  for  Self-Governance  capital  acquisition  and 
construction  which  would  permit  participating  tribes  to  draw  down 
a  negotiated  tribal  share.   This  approach  could  be  on  a  pilot 
basis  and  could  be  phased-in. 

Director's  Decision 

I  do  not  concur  with  the  recommendation.   The  IHS  will  continue 
with  the  June  2,  1994,  position  for  Health  Facilities 
Construction  funds.  The  IHS  distribution  for  health  facilities 
construction  is  determined  by  congressional  appropriations 
language  and  is  project-specific  based  on  the  IHS  facilities 
priority  systems.   The  Congress  directed  development  of  and 
approved  the  IHS  health  facilities  priority  systems.   Any 
revisions  to  these  processes  will  need  congressional  approval. 
Regarding  the  proposed  alternative  for  funding  health  facilities, 
IHS  is  continuing  to  discuss  this  matter  with  0MB  and  the 
Congress. 


13.  SANITATION  FACILITIES  CONSTRUCTION 


Workgroup  Recommendation 

The  IHS  work  with  tribes  to  seek  a  special  line  item 
appropriation  for  Self -Governance  capital  acquisition  and 
construction  which  would  permit  participating  tribes  to  draw  down 
a  negotiated  tribal  share.   This  approach  could  be  on  a  pilot 
basis  and  could  be  phased-in. 
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Director's  Decision 

I  do  not  concur  with  the  recommendation.   The  IHS  will  continue 
with  the  June  2,  1994,  position  for  Sanitation  Facilities 
Construction  funds.   The  IHS  distributes  Sanitation  Facilities 
Construction  funds  as  required  by  the  Indian  Health  Care 
Improvement  Act.   That  distribution  is  project-specific,  based  on 
the  extent  of  sanitation  facilities  deficiencies  as  defined  in 
the  Act.   The  IHS  has  explored  alternative  funding  approaches  and 
is  responding,  through  0MB,  to  congressional  questions  about  a 
variety  of  options. 


14.  OEHE  SUPPORT 


Workgroup  Recommendation 

The  OEHE  Support  funds  distribution  is  to  be  based  on  the  TSA 
Method. 

Director's  Decision 

I  do  not  concur  with  the  recommendation.   The  IHS  position 
remains,  as  described  in  the  June  2,  1994,  response,  that  these 
funds  should  reflect  workload  distribution  because  they  support 
activities  funded  by  construction  appropriations.   A  workload 
methodology  ensures  needs-based  distribution  of  available  funds. 


15.  ENVIRONMENTAL  HEALTH  SUPPORT 


Workgroup  Recommendation 

The  Environmental  Health  Support  funds  distribution  is  to  be 
based  on  TSA  Method. 

Director's  Decision 

I  do  not  concur  with  the  recommendation.   The  IHS  position 
remains,  as  described  in  the  June  2,  1994,  response,  that  these 
funds  should  reflect  workload  distribution  because  they  support 
activities  funded  by  the  construction  appropriations.   A  workload 
methodology  ensures  needs-based  distribution  of  available  funds. 


10 
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16.  FACILITIES  SOPPORT 


Workgroup  Recommendation 

The  Facilities  Support  funds  continue  to  be  distributed  based  on 
current  IHS  workload  methodology. 

Director's  Decision 

I  concur  with  the  recommendation. 


17.  SCHOLARSHIPS/LOAN  REPAYMENT 


Workgroup  Recommendation 

The  Scholarship/Loan  Repayment  funds  continue  to  be  administered 
by  IHS  and  distributed  based  on  the  existing  IHS  methodology 
which  is  consistent  with  congressional  intent. 

Director's  Decision 

I  concur  with  the  recommendation. 


18.  TRIBAL  MT^NAGEMEKT  GRANTS 


Workgroup  Recommendation 

The  Tribal  Management  Grant  funds  be  distributed  on  a  competitive 
basis. 

Director's  Decision 

I  concur  with  the  recommendation. 


11 
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April  '95 


Number  2 


IHDT  Update 


Indian  Health  Design  Team 


Director  Urges 
Expediency 


Michael  H.  Trujillo,  MD.,  M.PJi.,  Director, 
Indian  Health  Service  (IHS),  addressed  the  Indian 
Health  Design  Team  (IHDT)  during  its  March  28 
meeting.  The  following  are  excerpts  from  Dr. 
Trujillo's  remarks. 

I  appreciate  the  committment  which  each  of  you  made  to 
participate  in  the  IHDT  and  to  help  detemiine  the  future 
direction  of  Indian  health  programs.  You  have  agreed  to 
undertal<e  a  task  which,  under  ideal  circumstances, 
deserves  more  time  than  the  Team  has  to  complete  it. 
However,  every  effort  must  be  made  to  avoid  being 
overtaken  by  external  national  forces  responding  to 
different  priorities.  To  avoid  this  and  to  make  sure  that 
the  recommendations  which  I  must  carry  forward  re- 
flects Indian  Country's  priorities,  I  urge  the  Team  to  strive 
to  complete  the  redesign  plan  in  June  as  scheduled. 

I  am  strongly  committed  to  ensuring  stakeholder  involve- 
ment in  the  IHDT  process  because  I  attribute  the  Agency's 
strength  to  its  partnership  with 
Tribes,  Indian  health  organi- 
zations and  Indian  people. 
The  redesign  of  the  Agency 
must  involve  the  Tribes,  In- 
dian organizations  and  Indian 
people,  as  the  principal  stake- 
holders, from  the  beginning 
of  the  process.  1  want  the 
changes  proposed  under  the 
redesign  to  reflect  Indian 
needs  and  priorities.  1  also 
would  point  out  how  Indian 


Country,  the  Administration  and  the  Congress  ultimately 
views  the  final  proposal  will  be  shaped  and  influenced  by 
the  knowledge  that  the  principal  stakeholders  in  the 
Agency  played  a  significant  role  in  the  development  of 
the  new  Agency  design  plan. 

I  want  to  update  you  on  activities  which  are  being 
undertaken  by  the  Department  of  Health  and  Human 
Services  (HHS)  as  the  Federal  government  moves  into 
the  second  phase  of  the  Clinton  Administration's  Re- 
Invent  Government  Initiative  (RE-GO  II)  and  wrtiich  will, 
I  believe,  affect  Indian  healtii  programs.  The  Depart- 
ment is  being  challenged  to  develop  more  efficient  ways 
of  carrying  out  its  responsibilities.  For  example,  the 
consolidation  of  programs  and  decenb-alization  of  pro- 
gram activities  to  Uie  field  through  the  block  grant  mecha- 
nism is  one  of  Uie  options  under  consideration  by  the 
Department.  The  program  consolidation  and  relocation 
to  the  field  would  require  the  redelegation  of  departmen- 
tal authority  to  the  agency  level. 

It  is  important  to  understand  that  the  emphasis  is  on 
downsizing  the  Department  with  the  goal  of  providing 
better  service  to  our  customers  at  lower  costs  to  taxpay- 
ers. The  Department  has  proposed  Performance 
(continued  on  page  2) 
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Director's  remarks  continued  from  page  I 

Partnership  Grants  (PPGs)  which  would  combine  the 
existing  Centers  for  Disease  Control  and  Prevention 
(CDC)  and  the  Sustance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  grant  programs  into 
a  single  block  grant  program.  States  would  administer 
-theg rant  funds  for^tate  heaith^nitiatives  which  would  be 
evaluated  on  specific  health  outcomes  linked  to  the 
health  objectives  by  the  Federal  government 

The  HHSis  also  redefining  its  mission  since  the  depar- 
ture of  the  Social  Security  Administration  (SSA)  from  the 
Department  on  March  31 , 1 995  makes  the  Public  Health 
Service  (PHS)  its  largest  agency  and  reduced  the  HHS 
budget  by  50  percent.  In  view  of  this  major  change,  the 
Office  of  Assistant  Seaelary  for  Health  may  be  elimi- 
nated. Proposals  to  convert  this  Assistant  Secretary 
position  into  a  staff  position  for  the  Secretary  similarto  an 
undersecretary  position  are  being  contemplated.  While 
it  is  unclearhow  these  Depart  mental  changes  may  affect 
the  legislative  proposal  to  elevate  the  IHS  Director  to  an 
Assistant  Secretary  level,  the  IHDT  should  still  consider 
design  options  that,  if  necessary,  prepares  the  Agency  to 
report  to  the  Secretary. 

I  have  had  a  number  of  opportunities  to  testify  before  key 
Senate  and  House  committees  in  the  past  two  months. 
The  message  which  I  am  hearing  from  the  Congress  is 
that  the  Federal  budget  will  not  be  increasing  and  that, 
even  under  the  best  scenario,  cuts  as  high  as  1 0  percent 
are  possible.  As  we  all  know,  the  Agency  is  already 
underfunded  and  I  have  made  tribal  consultation  critical 
to  any  future  decisions  which  affect  our  budget. 

This  is  a  time  of  change.  Your  work  as  a  member  of  the 
Team  is  invaluable  to  enabling  the  Agency  to  continue  its 
vital  work  on  addressing  the  health  care  needs  of  Indian 
Country. 


The  Process  is  a 
Partnership 


The  process  of  designing  a  new  Indian  health  system  for 
the  future  is  proceeding  in  partnership  with  all  stakehold- 
ers-Tribal leaders,  Indian  people,  and  IMS  employees. 
The  Indian  Health  Design  Team  (IHDT)  is  composed  of 
28  members  and  22  of  them  are  tribal  and/or  urban 
representatives.  Their  role  is  to  oversee  and  guide  the 
design  process  to  restiucture  the  Indian  Health  Service 
(IHS)  and  design  new  capabilities  needed  for  Uie  future. 


IHDT  Update 


The  members  are  following  a  two-tier  approach  to 
accomplish  their  charge.  They  have  established  a 
second  level  of  workers  called  Tier  II  workgroups.  Each 
of  Uie  sixwori^groupsisexploring  possibilities  for  change 
in  operational  aspects  of  Indian  healtii  care. 

The  Tier  II  wori<groups  are  made  up  of  42  members 
representing  a  variety  of  experience.  They  are  health 
care  professionals  and  executives  that  serve  Indian 
people  from  multi-levels  of  Indian  health  care  program  - 
-  urban,  federal  direct,  and  tribal  compacted/contracted. 

The  two-tiered  process  provides  a  mechanism  for  two- 
way  communication  between  the  IHDT  and  the 
wori^groups.  Each  woricgroup  has  a  liaison  assigned  to 
it  who  is  a  member  of  Uie  IHDT.  The  woricgroups 
develop  possibilities  for  Uie  IHDT  to  consider.  After  the 
IHDT  reviews  Uie  possibilities,  guidance  is  provided  to 
tiie  workgroups.  Theguidance  may  be  forUie  workgroup 
to  study  an  idea  further,  to  focus  its  emphasis  in  a 
particular  direction,  or  to  abandon  the  idea  completely. 
A  description  of  some  concepts  fomied  by  tiie  Tier  II 
workgroups  are  attached  as  a  supplement. 

Two-way  communications  have  been  established  to  link 
stakeholders  to  Uie  IHDT  for  participating  in  Uie  design 
efforts.  The  IHDT  and  its  Tier  II  woritgroup  activities  will 
be  communicated  to  stakeholders  Uirough  the  IHDT 
Update  newsletter;  Congressional  briefings;  Tribal 
Leader  letters;  IHS  Area  Offices;  the  NIHB;  and  oUier 
major  ti'ibal  organizations.  The  national  Indian  news 
media  will  receive  the  IHDT  Update  newsletter  and  may 
contact  tiie  IHS  Office  of  Communications  for  additional 
media  information  packages. 

People  who  have  a  stake  in  howUie  new  IHS  is  designed 
can  be  involved  by  providing  feedback  to  IHDT  activities 
and  by  proposing  new  ideas  for  consideration.  Stake- 
holders may  contact  Tier  II  workgroups  (see  supple- 
mental pages  for  contacts);  IHS  Area  Office  IHDT  Liai- 
sons (see  page  4);  and  Cliff  Wiggins  or  Gayle  Riddles  in 
the  Office  of  Uie  Director,  IHS.  Mr.  Wiggins  and  Ms. 
Riddles  may  be  contacted  on  (301)  443-1083. 


The  members  of  the  IHDT 
are  opening  two  way 

communications  between 
themselves  and  their 

partners  in  Indian  Health. 

(see  chart  on  page  3) 
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A  nevnlenar  l<  dlttributed  Id 
trib«s.  Indian  healh 
orgwizattonc,  arx)  IHS 
amployeei  riter  each 
masting  o(  the  IHOT. 


IHDT  Update 


To  requast  addllonal 
Information,  call  the  IHDT 
contact  In  your  area.  Names 
and  numbers  are  Istad  In  ttw 
table  on  page  4. 


Mai  comrrwnts  to: 

Indian  Health  Dsslgn  Team 
Room  6-22,  ParWawn 
5600  Hshers  Lane 
Rockvllle,  Maryland  20857 


Return  comments  to: 

Fax:     (301)443-4794 
Email:  1HDT@0D@1HSHQE 
Internet  Email: 
IHDT@IHS.SSW.DHHS.GOV 


Initial  Design 
Concepts  Offered 

The  Indian  Health  Design  Team  (IHDT)  is  moving  to  the 
next  step  in  guiding  the  process  for  designing  a  new 
Indian  health  system.  That  step  is  for  the  IHDT  to  create, 
with  the  stakeholders  in  Indian  health,  a  catalog  of 
possibilities  and  concepts  for  designing  an  improved 
Indian  health  system. 

The  initial  concepts  were  generated  by  Tier  II  workgroup 
members  during  their  mid-March  meeting.  The  IHDT 
discussed  the  initial  possibilities  and  suggested  some  of 
them  be  explored  further.  These  same  concepts  are 
being  submitted  to  Tribal  leaders  to  obtain  their  feed- 
back and  any  additional  ideas  on  the  design  efforts.  The 
IHDT  Co-Chairs,  Ms.  Julia  A.  Davis,  Chair,  National 
Indian  Health  Board  (NIHB):  Mr.  Buford  Rolin,  Vice 
Chair,  NIHB;  and  Mr.  James  Floyd,  Director,  Portland 
Area  IHS,  are  notifying  Tribal  leaders  about  these  initial 
design  concepts  through  a  Tribal  Leader  letter.  See  the 
attached  supplemental  pages  fordetailsaboutthe  initial 
concepts. 


The  Tier  II  workgroups  are  charged  to  assess  possibili- 
ties for  meeting  the  requirements  for  a  new  IHS.  The 
concepts  presented  by  the  Tier  II  workgroups  are  not 
final  and  much  more  stakeholder  feedback  and  staff 
work  is  needed  before  they  will  be  ready  for  the  IHDTs 
formal  review.  The  IHDT  plans  to  prepare  a  draft  plan  for 
designing  a  new  IHS  in  June.  The  IHDT  intends  to  have 
a  refined  draft  ready  for  all  stakeholders  to  review  by 
August.  Also,  the  draft  will  be  submitted  to  others  who 
have  a  significant  stake  in  the  IHDT's  work  including 
other  federal  agencies  and  the  Congress. 

The  design  concepts  reflect  six  broad  functional  areas  of 
providing  health  care  to  Indian  people.  These  opera- 
tional areas  are  self-detennination  and  federal  opera- 
tions; clinical  and  public  health  operations;  business/ 
administrative/budget  operations;  workforce  redeploy- 
ment; infomnation  resources  infrastructure;  and  Agency 
design,  leadership,  and  advocacy. 

The  design  concepts  must  respond  to  the  variety  of 
external  factors  affecting  the  delivery  of  care  to  Indian 
people.  The  entire  health  care  industry  is  changing 
because  of  customer  expectations  and  limited  resources 
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to  meet  those  expectations.  The  need  for  change  is  the 
result  of  a  changing  environment  with  new  needs,  new 
priorities,  and  reforms  in  state  health  and  welfare  that 
may  affect  eligibility  for  t}enefits.  Some  challenges 
facing  the  !HS  and  why  it  needs  to  be  redesigned  are: 
Congressional  directives  to  restructure;  reductions  in 
the  federal  wori<force;  targets  for  all  federal  agencies  to 
work  better  and  cost  less;  transferof  programs  to  tribes 
through  contracts  and  compacts;  skyrocketing  health 
care  costs  and  advances  in  technology;  and  an  increas- 
ing American  Indian/Alaska  Native  population. 


IHDT  Update 


IHS  Area 
Contacts 

Contact  persons  listed  below  to 

request  more  Information  about 

Indian  Health  Design  Team  Events. 


NAME 

TITLE 

ADDRESS           1 

PHONE 

Anthony  Yep« 

OTA  Associate  Director 
Albuquerque  Area  IHS 

505  Marquette,  N.W.  Suite  1502 
Albuquerque,  MN  87102-2163 

505/766-1546 
505/766-2157  fax 

Tony  V.  Peioxon 

Executive  Officer 
Aberdeen  Area  IHS 

Federal  Building 

115  Fourth  Avenue,  S.E. 

Abeideen.  SD  57401 

605/226-7581 
605/226-7570  fax 

Gerald  Ivey 

Director 
Al».<Jta  Area  IHS 

250  Gambell  Street 
Third  anl  Gambell  Street 
Anchorage.  AK  99501 

907/257-1153 
907/257-1168  fax 

BaitxnLafar 

Program  Analyst,  PPES 
BemidjiArealHS 

127  Federal  Building 
Bemidji,  MN  56601 

218/759-3432 
218/759-3511  fax 

Dr.  KeiTOit  Smith 

Associate  Director 
Billings  Area  IHS 

2900  4th  Avenue  North 
Billings.  MT   59101 

406/247-7110 
406/247-7230  fax 

Allan  Beckwith 

Sr.  Internal  Auditor 
California  Area  IHS 

1825  BeU  StreetSuite  200 
Sacramento,  CA    95825-1097 

916/566-7001 

916/566-7053  fax 

916/566-7020  Ext.  104  vm 

Michael  D.  Tiger 

Deputy  Area  Director 
NashviUe  Area  IHS 

711  Stewarts  Feny  Pike 
NashviUe,  TN    37214-2634 

615/736-2400 
615/736-2391  fax 

Peter  Hoskie 

OTA  Associate  Director 
Navajo  Area  IHS 

P.O.  Box  9020 
Window  Rock.  AZ  86515-9020 

*602  or  520/871-5814 
•602  or  520/871-5896  fax 
'possible  area  code  change 

Luke  Mcintosh 

GAM  Associate  Director 
Oklahoma  City  Area  IHS 

Five  Corporate  Plaza 

3625  NW  56th  Street 

Oklahoma  City.  OK  73112 

405/945-3717 
405/945-6870  fax 

Mary  Lou  Stanton 

Deputy  Director 
Phoenix  Area  IHS 

3738  North  16lh  Street  Suite  A 
Phoenix,  AZ    85016-5981 

602/640-2052 
602/640-2557  fax 

Dr.  Claik  Marquait 

Chief  Medical  Officer 
Portland  Area  IHS 

1220  S.W.  Third  Avenue  Rm 

476 
Portland,  OR    97204-2892 

503/326-3900 
503/326-7280  fax 

John  B.  Naicho 
Charles  Erickson 

Executive  Officer 

Tucson  Area  IHS 

Deputy  Associate  Director 

7900  South  "J"  Stock  Road 

Tucson.  AZ   85746-9352 

same  as  above 

602/295-2406 
602/295-2602  fax         1 
same  a<  above            | 
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Clinical  and  Public  Health 


Workgroup  Members 

Francis  Miguel  (HDTUalson) 

Council  Woman,  Tohono  O'ohani  Nalion 

Doug  Peter  (IHDTLkJson) 
Chief  Medical  OtHcer,  Nef/ajo  Area 

Andrew  Moniano 

Executive  Direckir,  Afcoquerque  Area 

Indian  Health  Board 

Brenda  Gabbard 

Drector,  Division  of  Nursing  Services 

Navajo  Area  IHS 

Aaron  Peters 

Vice  President.  Nafional  Assoc.  CHR 

Director .KARUK  CHR  Program 

Rita  Harding 

Area  Nurse,  Public  Health  Nurse 

Billings  Area  IHS 

Dave  Baldridge 

Executive  Director 

National  Indian  Counci  on  Aging 

Stan  Grimth 

Research  Development  Program 

John  Hamilton 

OEHE,  Phoenix  Area,  IHS 

Carmelita  S/tee/er 

Directw.lndian  Health  Care  Resource 

Center,  Tulsa 

Jonathan  Suga/man 
Pudget  Sound  Service  Unit 

Ken  Peterson 

Senior  Clinician  of  Pediatrics,  ANMC 

Staff  &  Contact 

Eric  Bothwell 
6A-30  Parldawn 
5600  Fishers  Lane 
Rockville  MD  20857 

Phone:  (301)443-1106 
Fax:  (301)  594-6213 

Or,  contact  the  IHDT  Liaison  in  your 
respective  Area 


IH^      Concepts       ^ 


Local  decision  making  model  for  public  health  systems  design 

1.  Assessment  of  health  status,  needs,  community  desires. 

2.  [)evelop  policies  about  what  to  do. 

3.  Assure  sen/ices  are  accessible  and  acceptable. 


Reduce  Headquarters  Professionals/Consultants 

Fewer  program  consultants,  reduce  layers,  downsize. 

F^:  Maintains  support  at  reduced  levels,  maximize  $  for  patient  care. 

Cons:  Increased  chance  of  loosing  touch  with  field 


Decentralize  Headquarters  Professionals/Consultants 

Redeploy  program  consultants  to  field. 

Pros:  Maintains  support  closer  to  Tield,  maximize  $  for  patient  care. 

Cons:  Possible  conflicts  in  responsibilities  (local  versus  regional). 


Institute  of  Indian  Health 

Independent  national  organization  without  regulatory  or  enforcement  role. 
Pros:  Objective,  separate  from  Federal  government  with  AI/AN  expertise. 
Cons:  Funding  requires  cooperation.  Might  not  b>e  viewed  as  downsizing. 


Smaller  but  same  number  of  Area  Offices 

Downsized.  Held  support  role  rather  than  oversight.  Organized  functionally. 
Pros:  Reduce  layers.  Refocuses  on  field  support.  Maintains  existing  access. 
Cons:  Less  downsizing.  Reduced  capacity.  Functions  lack  critical  mass. 


Regional  Offices  by  program  type 

Limited  #  for  each  type:  federal,  tribal,  urtsan  operations. 

Pros:  Consdidales;  concentrates  support  on  specialty;  maximizes  $  for  services. 

Cons:  Program  consultants  are  further  from  field. 


Regional  Offices  by  Geography 

Limited  #  for  each  geographic  region. 

Pros:  Consolidates;  concentrates  support  capacity;  maximizes  $  for  services. 

Cons:  Program  consultants  are  further  from  field. 


No  Regional  Offices  (more  autonomous  local  programs) 

No  Regional  or  Area  Offices,  all  activibes  relate  to  national  office  (headquarters) 
Pros:  Maximum  local  control  and  flexibility,  maximizes  $  for  services. 
Cons:  Small  programs  lacl(  economies  of  scale. 


Other  concepts  are  possible  and  welcome. 


April  7,  1995 


IHDT  Supplement  Page  1 
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Business,  Administration,  Budget 


-Workgroup 
Members 


Richard  Mandsager,  Liaison  to  IHDT 
Drector.  ANMC 

Maggie  Terrance,  Liaison  to  IHDT 
Healtti  Drector,  St  Regis  Mohawit 

TonyPeleison 

Executive  Officer,  Aberdeen  Area 

Arnold  Leora 

Clinical  Director,  Crownpoint  Hospital 

CarJa  Alchesay-tJachu 
Director,  Whitertver  Hospital 

John  Daugheity 

Direckx,  ClareoKire  Hospital 

John  Foley 

Budget  Officer,  Bemi<^i  Area 

Robertas 

Chief  Executive  Officer 

Bristol  Bay  Healtti  Corporation 

Ralph  Forquera 

Executive  Director 

Seattle  Urtian  Indian  Program 


Staff  &  Contact 

Nancy  Davis 

5300  Honrestead  Road,  NE 

Abuquerque,  NM  87110 

Phone:  (505)837-4277 
Fax:  (505)837-4115 


Or,  contact  the  IHDT  Liaison  in  your 
respective  Area. 


^      Concepts       ji^ 


Customer  Service  Centers  (CSC)  in  Area  GfTices 

Area  Offices  (AOs)  specialize.  Serve  service  units  (SUs)  outside  ttie  Area. 
Pros:  Entreprer>eurial.  Offices  SUs  cfioice  of  service  center.  Builds  on  strengtfis, 
Cons:  Tecfinology  must  be  available.  Sonie  AO  work  force  shifting/displacemenL 


Centers  of  Excellence  (COE)  in  Neutral  Locations 

Specialized  Service  Centers  at  neutral  sites.  Serves  SUs  from  many  regions. 

Pros:  SUs  ctxwse  COEs.  Cost  effective.  Concentrates  expertise. 

Cons:  Tecfinology  must  be  available.  AO  work  force  sfiifting/displacemenL 


Hybrids  -  Choose  best  source  for  each  service 

Eacf)  SU  'Buys'  from  best  source  (SU,  AO,  COE,  tribes,  university,  business). 
Pros:  Competition  on  cost  Downsize  FTE.  Flexible.  Private  sector  expertise. 
Cons:  AO  workforce  dsplacemenL  Substantial  change  from  existing  systems. 


National  Institute  of  Excellence  (collective  buying  service) 

SUs,  urban,  trfces  buy  togetfierfrom  single  best  source. 

Pros:  Buying  strength,  leverage.  Standardized  process.  RE  reductions. 

Cons:  Requires  cooperation.  Must  create  NIE.  AO  workforce  displacement 


Contracted  Support  Centers  (CSC) 

Buy-lndan  Service  Centers  are  possible. 

Pros:  Similar  to  COE.  Promotes  Al/AN  business  opportunities.  FTE  reductions. 

Cons:  Availability  of  CSCs?  AO  workforce  displacement 


Total  Decentralization 

All  support  functions  and  resources  are  delegated  to  SUs,  urbans,  contracts. 

Pros:  Maximum  kx;al  $,  independence,  flexibility. 

Cons:  Lost  $  economies.  SUs  must  create  capaisilities.  Workforce  displacement 


Status  Quo 

Not  major  remodeling,  AOs,  SUs  attempt  to  adapt  independently. 

Pros:  No  national  decisions/consensus  required. 

Cons:  No  managed  downsizing.  Haphazard  adjustment  Possible  breakdowns. 


Budget  Simplification 

Reduce  and  simplify  multiple  budget  "lines'  (e.g.,  to  clinical,  public  health,  tribal 
support).  Tribal  contractors  now  have  budget  flexibility.  Flexibility  is  essential  for 
local  programs  to  he  competitive  and  match  to  dverse  community  needs. 


Other  concepts  are  possible  and  welcome. 
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Self-Determination  &  Federal  Operations 

1^       Concepts 


Worltgroup 
Members 

D^Risli,^,UdsontoimT 
Chaimian.  Hoopa  Valley  Tribe 

Josephine  Waconda,  Ualson  to  IHDT 
Direclor,  AJbuquerque  Area 

JeanOthole 
DrectDT,  ZunI  Hospital 

Kiichael  Tiger 

Deputy  DirectDf ,  Nashville  Afea 

Ron  Oemarey 

DirectDf,  Adninistratwe  Services 

Ramah  Navajo  Sctxx)l  Board,  Inc. 

Rae  Snyder 

School  Child  &  Family  Counseky 

TmMaitn 

Trtoal  A*ninBlratof 

Poarch  Band  of  Creek  Indians 

£Va  Siler 

Indian  Health  Care  Clinic 

Salt  Lake  City 


Staff  &  Contact 

Mahene  Echohawk  or  Scott  Bingham 
5300  Homestead  Road,  NE 
Atxjquerque,  NM  87110 

Phone:  (505)837-4121,837-4175 
Fax:  (505)837-4115 


Or.  contact  the  IHDT  Liaison  in  your 
respective  Area. 


Congressional  Appropriation  Directly  to  Tribes 

Appropriations  are  made  directly  to  Tribes.  May  include  a  simple  dsperslng 
office. 


Headquarters  Issues  Self/Determination  Contracts  &  Compacts 


Regional  Offices  Issue  SD  Contracts  and  Compacts 


Area  Offices  Issue  SD  Contracts  and  Compacts 


Service  Unit  Issue  SD  Contracts  and  Compacts 


Federal  SUs  given  authorities  similar  to  SD  Contractors/ 
Compactors 

Authorities  to  function  with  maximum  local  flexibility  and  responsibility  are 
delegated  to  the  lowest  possible  levels. 


All  operational  authorities  are  delegated  to  Area  Offices 


All  operational  authorities  are  delegated  to  Regional  Offices 


Other  concepts  are  possible  and  welcome. 


April  7,  1995 
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Information  Resources  Infrastructure 


Workgroup 
Members 

Taylor  Satala 

Chainnan,  Hoopa  Valley  Tribe 

Liaison  to  IHDT 

Fr^Mller 

Executive  Direckx, 

American  Indian  Health  Care  Assoc. 

EdMouss 

Directof ,  Depl  of  PuWic  Health 

Creek  Nation  of  Oldahonia 

JohnYao 

Chief  Medical  Officer 

California  Area 

Jiames  Garvie 

Acting  Deputy  Associate  Director 

Office  of  Intbrmation  Resources,  IHS 

Doni  Wilder 

Executive  Director 

NW  Portland  Area  Indian  Health  Board 

Frank  Suttor) 

Director,  Hospital  Services 

SEARHC  ML  Edgecombe  Hospital 


Staff  &  Contact 

BilNier)dorff(stafri 

5300  Homestead  Road,  NE 

Abuquerque,  NM  87110 

James  Ga/vie  ((xrtad) 
Phooe:  (301)443-1064 
Fax:  (301)443-7279 

Or,  contact  ttie  IHDT  Liaison  In  your 
respective  Area. 


IH^      Concepts       ^ 


Create  Capabilities  for  a  "^rtual  Indian  Community" 

A  powerful  telecommunications  networi<  that  Interconnects  all  tribes, 
IHS,  uiban,  and  Indan  health  organizations.  Allows  maximum  flexbllity 
to  access  information  and  services  from  anywtiere  within  the  system. 


Incremental  Change  and  Status  Quo 

No  systematic  reconfiguration  of  existing  IHS,  trtoal,  utban  information 
capabilities.  System  adapts  or  is  replaced  according  to  the  independent  choices 
of  Service  Units,  tribes,  a  uttan  programs. 


Defme  Necessary  Capabilities 

The  wori^group  will  identify  the  new  functional  capabilities  that  will  tie  needed 
under  various  proposed  reconfigurations  of  Indian  health  programs.  It  will 
consider  how  small  tribes  and  SUs  will  be  assured  access  to  new  capabilities. 


Investment  Costs  &  Strategies 

The  workgroup  will  estimate  relative  costs,  necessary  investments  for  various 
scenarios,  and  strategies  for  financing  needed  investments. 


Joint  IHS/Tribal/Urfoan  Master  Plan 

The  wor1(group  will  evaluate  existing  capabilities  considering  various 
reconfiguration  scenarios.  It  will  propose  alternative  ways  of  supplying  capabilities 
-  joint  I/TAJ  development,  purchase  off-the-shelf,  contracting  services. 


Value 

The  woritgroup  will  consider  the  value  of  new  technologies.  These  Include 
lowering  costs,  inaeasing  efficiencies,  generating  revenue,  enhancing  buying 
power,  and  offering  advanced  capafciilities  to  Indian  country. 


Other  concepts  are  possible  and  welcome. 


April  7, 1995 
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Work  Force  Redeployment 


Workgroup 
Members 


GaiyUcAdams 

President,  Wichita  Trie,  Oklatxxna 

Uaison  to  IHDT 

Robert  McSwain 

Associate  Director. 

Office  of  Human  Resources,  IHS 

Uaison  to  IHDT 

Jack  Uarkomto 

Acting  Deputy  Assoc.  Directo 

Office  of  Adnin  and  Managemen,  IHSt 

f.OafeKee; 

Assoc.  Dir.,  Health  Program  Services 

OlOahoma  Area 

Chiles  North 
Clinical  Director 
AJbuquerque  Hospital 

LoreBa  Bad  Heart  Bull 
Director,  Educ.  &  Training 
Black  Hills  Training  Center 

Eugene  TraSier 

Indian  Heallti  Board  of  Billings 

Russ  AJger 

Director 

Wann  Springs  Indian  Health  Center 

Will  Scott  Of  B*6ara  Davis 
Personnel  Managment  Spedalist  IHS 

Staff  &  Contact 

Lou/seK/gerCsfsfl) 
6A-44,  Parklawn  BIdg. 
5600  Fishers  Ijne 
Rockville  MD  20857 

Phone:  (301)443-1840 
Fax:  (301)594-6213 

Or,  contact  the  IHDT  Liaison  in  your 
respective  Area. 


1^      Concepts 


Phasing 

Planning  workforce  deployments  must  be  phased  to  follow  restnjcturing 
proposals  that  are  accepted. 


Workforce  Assumptions 

IHS  federal  workforce  will  be  reduced  by  1 ,000  FIE  over  5  years  (15,000  to 
14,000.)  Additional  1 ,000  FTE  is  needed  to  fully  staff  new/replacement 
hospitals  and  clinics.  Redeployment  plans  will  be  necessary. 


Simplification 

The  workgroup  will  propose  options  to  simplify  and  expedite  personnel  actions 
that  are  necessary  to  adapt  and  manage  the  workforce  in  a  reconfigured  health 
care  system. 


Workforce  Composition 

The  workgroup  will  propose  optkxis  to  adapt  the  composition  of  the  workforce 
(e.g.,  mix  of  primary  care  professionals,  mid-levels,  reductions  in  supen/isors, 
mix  of  administrative  support  ennployees,  etc.)  to  meet  new  configurations. 


Redeployment  Tools 

The  workgroup  will  identify  tools  (authorities,  methods,  waivers,  etc.)  that  will  be 
necessary  to  accomplish  redeployment  of  the  workforce. 


Regional  Offices  by  program  type 

Limited  #  for  each  type:  federal,  tribal,  uitan  operations. 

Pros:  Consolidates,  concentrates  support  on  specialty,  maximizes  $  for  services. 

Cons:  Closing  some  Area  Offices,  program  consultants  are  further  from  field. 


Employee  Transition  Issues 

The  workgroup  will  identify  ways  to  accomplish  transition  with  minimal  disaiption 
and  assure  fair  treatment  of  all  employees.  Identify  training,  counseling, 
competency,  reassignment  prospects,  etc. 


Focus  on  Customer  and  Cultural  Competence 

The  workgroup  will  identify  ways  to  orient  the  work  force  to  be  "customer 
centerecf  with  particular  emphasis  on  competency  for  the  cultures  of  the  tribe 
and  communities  that  are  served. 


Other  concepts  are  possible  and  welcome. 


April  7, 1995 
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Agency  Leadership,  Advocacy 


Work  Group 
Members 


Julia  Dai/is 
Char,  NIHB 
Liaison  to  IHDT 

U&jorie  BearDont  Walk 

Executive  Director ,  Indian  Health  Board 

of  Billngs,  Liaison  to  IHDT 


(Membership  is  not  yet  fneJized.  The 
workgroup  has  not  met  ofUcialiy. 
Elected  trittal  offic/a/s  wHI  be  Included  In 
the  membei^ip.) 

Contact  Point 

Richard  Church 
5A-21,ParWawnBldg. 
5600  Fishers  Lane 
Rockville  MD  20857 

Phone:  (301)  44:^)750 
Fax:  (301)443-7279 

Staff 

Carol  Lolgren  (staH) 
6A-44.  Parldawn  Bldg. 
5600  Fishers  Lane 
Rockville  MD  20857 

Phone:  (505)  837-4239 
Fax:  (505)837-4115 

Or.  contact  the  IHDT  Liaison  in  your 
respective  Area. 


^      Concepts       ^ 


Contributed  Ideas 

This  wofkgrcxjp  has  not  yet  ntiet  to  officially  begin  deliberations.  The 
following  concepts  were  offered  by  others  and  have  not  been  considered 
by  the  workgroup. 


Streamlined  Headquarters,  No  operational  responsibilities 


Institute  for  Indian  Health 

Quasi-Independent  Organization  with  not  regulatory  or  operational  function. 
Primary  purpose  would  hie  advocacy  and  expertise  in  Indian  health. 


Consolidation  of  Indian  programs  within  HHS 


Increased  Affiliation  with  BIA  for  Administrative  Functions 


Other  concepts  are  possible  and  welcome. 


April  7, 1995 
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Mission  Reveiw  IHDT  Sub-Group 


Mission  Review 
Subgroup 
Workgroup  Members 


Mary  Beth  Skupien  (IHDT  Liaison) 
Office  of  Health  Programs.  IHS 

Deanna  Bauman  (IHDT  Liaison) 
NIHB  &  Oneida  Nation  of  Wisconsin 


Jeannie  Lunsford 

Cherokee  Nation  of  Oklahonia 

Clark  Marquart 
Portland  Afea  IHS 

Richard  Church 

Office  of  Information  Resources 

Management  IHS 

Carol  Marquez 

Indian  Health  Board  of  Minneapolis 

Linda  Colangelo 
Navajo  Area  IHS 

Norine  Smith 

Indian  Health  Board  of  MinneapoGs 

Brian  Myles 
KE.M.C. 


Staff  &  Contact 


Mary  Beth  Skupien  (contact) 
Office  of  Health  Programs 
6A-55.  ParWawn  BUg. 
5600  Fishers  Lane 
Rockville.MD   20857 


Phone:  (301)443-3024 


Concepts       f^ 


Current  IHS  Mission  Statement 

To  provide  a  comprehensive  health  services  delivery 
system  for  American  Indians  and  Alaska  Natives  (AI/AN) 
with  opportunity  for  maximum  tribal  involvement  in 
developing  and  managing  programs  to  meet  health  needs. 


Proposed  IHS  Mission  Statement 


TTie  mission  of  the  IHS  is  to  raise  the  health  status  of  the 
AI/AN  people  to  the  highest  possible  level. 


Current  IHS  Goal  Statement 

To  raise  the  health  status  of  the  AI/AN  people  to  the 
highest  possible  level. 


Proposed  IHS  Goal  Statement 


To  assure  that  comprehensive  health  systems  are 
available  to  provide  accessible,  acceptable  services,  in 
partnership  with  AI/AN.  This  goal  is  founded  on  the 
Federal  government's  obligation  to  honor,  uphold,  protect, 
and  advocate  for  the  inherent  sovereign  rights  of  AI/AN 
Nations. 


April  7,  1995 
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Designing  a  new  Indian  Health  Service 


IHDT  Update 
April  '95,  Slumber  2 


DEPARTMENT  OF 

HEALTH  &  HUMAN  SERVICES 

Room  6-22 

Public  Health  Service 

Indian  Health  Service 

Rockviile,  MD  20857 

Official  Business 

Penalty  for  Private  Use  $300 

Address  Correction  Requested 
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LUMMI    INDIAN   BUSINESS  COUNCIL      . 

2ei6  KWINA  RD.  •  BELLINGHAM,  WASHINGTON  68226-9298  •  (206)  734-aia(X 

DEPABTMgNT; C«T 


June  12, 1995 


Dr.  Michael  Trulillo,  Director 

Indian  Health  Sen/Ices 

Public  Health  Service,  Department  of  Health  and  Human  Services 

Room  6-05,  Parklewn  Building 

6600  Fishers  Lane 

Rockvllle,  MO  20857 

RE;     1996  Solt  Governance  Negotiations  -  Request  Tor  Meeting  June  22  or  23. 
1905 


Dear  Dr.  Trujillo: 


•  •  -»<.• 


Several  of  the  SoW-Governanco  Tribes  held  a  one  day  meeting  lost  week  in 

Spokane,  Washington  to  discuss  the  problems  and  unresolved  issues  that  have 

bean  exparlenced  by  each  of  us  during  the  current  1995  negotiations  process.  As  '  "■.•..i.v'--':'" 

a  result  of  this  meeting,  I  am  writing  on  behalf  of  these,  and  all  other  Self-     .  '.  7.  ".."  '• 

Governance  Tribes,  to  roapectfully  request  a  meeting  wfth  you  to  be  held  on  either  ••  ••  '.■!■■}'/ ,f\ 

TViursday,  June  22,  or  Friday.  Juno  23,  1 995  in  Rockvilla,  or,  at  a  location  • .  •>■;  ' 

convenient  to  you.  ..  '■:•'•. -..i  •. 

As  Tribal  leaders,  wo  request  this  meeting  with  you  to  disousa  and  offer  .;,;■:,■'■..; 

recommendations  in  order  to  reach  resolution  on  the  major  outstanding  issues  ''■J'l  v' 

.  related  to  the  1996  Self-Oovemance  negotiations.  The  timing  of  this  meeting  is  .  ,  ..v.^^V.v 

critical  to  Tribal  fiscal  year  negotiations,  which  are  to  be  concluded  by  the  Juno  .  '.;.  ■'...■<.  .■ ; 

30,  1995  deadline.  These  issues  and  concerns  are  as  follows:  ' ,  ■',:'•.•-. . 

0         The  1996  AFA  Negotiations  Process  Including  the  lack  of  authorrty  OTlTie  .•  ;  •■.■.':-■•..■ 

Lead  Negotiators  and  the  appaale  process;  ■.•;.'.■.'.:. 

o  Designation  of  signrficant  Headquartars  prograrne  and  line  items  which  were      '.  ''•.■_•*•.•••.••..! 

identifietl  as  not  avaOable  for  Tribal  Shares,  without  any  .!;;;•:■  :i 

explanation/rtegotlation;  ■.    ,\ /■■■.:•. 

o         Contract  Support  Policy  for  both  1995  and  1996  has  yet  to  be  finoIiKeds  y^>\'' 

o          Process  for  eetablishment  of  Tribal  Sose  Budgets;  •.•..■■■".'"'■• 

o         Proposed  IHS/SG  Guidelines  Circular;  and,  i';.'0';-} 

o         Development  of  a  Tribal  consultation  process  aa  an  alternathra  to  the  Oufrent     ''y"^': 

lHsn"ribaI  worKgroup  System  •.  •"  C.;'/ 


4f^ 
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:   .  '■  pr.  Michael  Trujlllo -2^ June  12;  1995  /-^  ^JJ/'^vC!;? 

;"'  •'  ••Ali  of  these  concerns  werei  raised  by  Tribal  Leaders  with  IHS  senior  staTf  during  flie  .  ■  ,^  ■'.'';',';', 
/  •    ■pre-netjotiaTion  meeting  in  Reno  in  March  of  this  yosr.  However,  these  ieeuae  -;-     \  ;-,' 
•■„  .•    continus  to  persist.  Self-Governance  Tribal  Leaders  had  hoped  that  the                 '  ;    ..  ^^'  ''  . 
;;  •.  negotiations  for  the  1996  Annual  Funding  Agreements  would  be  a  step  towards  ';,  ,'.  ,  ^i.^.'- 
i.V-- stability  In  the  IMS  relationsnip,  butthis  has  not  bean  the  case.  Unfortunately,  ;  ■','-",;? 
■•".'•  policy  confusion  and  the  active  resistance  of  IHS  staff  that  has  marked  the  1995.  -^       ■ 
;.'•:'.  geif-Qovemance  Implementation  process,  thus  far,  will  continue  into  iggfi^nd  -.,;',, 
;.  undoubtedly  will  continue  beyond  1 996  unless  the  support  you  have  persorially     ■  ■  : ,  l^V^^  ■.■ 

■  expressed  and  demonstrated  for  Tribal  Self-Governance  truly  becomes  IHS  policy  >..-':'vj!'f-:^/  !:• 
■■•   '.and  Is  evident  in  IHS  actions.  .;•■.'•■  .i--''*'','..-:'' 

'^•■:  •Oi^S^x;; 

J.'.  •  Therefore,  with  the  agitated  agreemr  nt  of  the  Tribal  leadership  assembled  in  '  •  .'■-  /;.;>!.-.'>?.*;'!.{■•■ 

'■■  ■':.  SpOKane,  on  June  i,  1 995,  we  have  ..dvised  all  IHS  Self-Governance  Tribei^  not  ta  ■  •  V;j:.^/vj||-;- -i 

■  sign  their  1696  Annual  Funding  Agree,  '•ents  until  these  issues  have  been  resolyed  V;W;;f:,'Ji(»V;<i'/l 
-.'•.' ■'tP  their  satisfaction.  We  believe  that  tl  ;se  Issues  have  not  and  cannot  be  '  vv"  :';-4l^(^;ii 
:',.'  aatisfaotorily  resolved  through  the  negotintjon  process.  We  believe  that  aniiy  your  .''  VV'v;-???.''^!. 
.■.,'•..  pefsonal  intervention  will  be  adequate.                                                                      •■ ';^:'./f-|f^t'^;'' 

'"•  •  -We  trc  confident  that  under  your  leadersh  .<  and  commitment  to  the  Self-    , ...^  '   '.   ■•■\"Tvv1{.*;i:4^^^^^^^^ 
Governance  process,  we  can  successfully  ,ir  -ceed  In  advancing  the  goals  ai^'d.      .'. '    "^/-c^^-y^ 
■';  ■.;;  future  of  this  historic  initiative.  This  mee  ng  :;  an  essential  step  in  exercising  bur '/■   ,:;  .Vvfe-*:',. 
■':'"■■:.  iaovemment-to-government  relationship  in  the  i  "jgotlatlon  process  and  is  COnSlSterit.  ■. '  .}:'i-^l' .■■ 
,-J'  ..with  both  the  goals  of  Self-Governance  and  wii'i  the  Presidential  Executive  Order  "-.;£•■ 

;:'•'- 1.- issued  last  year  as  a  result  of  the  commemorabu  meeting  between  Tribal  l.B3ders 
.;•,•'■•,  and  President  Clinton.  ■:■.•-";' 

":,'^  .  Jn  order  to  allow  time  to  arrange  for  travel  and  me  ling  logistics,  your  imme,diate  •.  '  ";  ,  .  ; 
.-.;■■,  response  is  greatly  appreciated.  Pioase  contact  mi.  Jirectly  at  360/  304-222^  or  .  .  •■  ;,..^.:  j;,1- 
'.\.^  'C.  Juliet  Pittman,  202/ 628-1151,  regarding  your  availability  for  either  of  tirase  '  '  ^rij^^i^./- 
'.';;..;  dates.  ThanJi  you  for  your  serious  consideration  of  our  request.  ■' •''■':'-'M''^<ii'''-' 

'  ",.-■'■'  ■•      '  -".i -'"■•'.■■ 'V.Yi'>.''s'' 

V.'\.  Sincerely,  '  .      ,    ■  ■.;*-.;;;j.v5''i" ■■.■,.' 


Henry  C^gey,  Chalrr^an 
}:  /'Uimmi  Indian  Nation 


■•iV'r-.'- ;,  .  .;.cc:      The  Honorable  Donna  Shalala,  Secretary,  Department  of  Health  &  Hurnaii.         ;•  v  .  .j^>v.v  j 
^7^fiv'^?:    '  Services  ■■■'.'    ■  "    i-r^M 
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.>iii;--  ^- .  '. '.:  °''"  ^'''P  '-*^'  Assistant  Secretary  for  Health,  Public  Health 

%.;•':•'•'.■-.''■'         Service  _      _.  ^ 

-l".!": ■,■■..■;■•••■.           Ms-  "^o  '^ey  Boufford,  Principal  Deputy  Assistant  Secrerary,  Public  Health.  '  j  "■i^^•  AwV-"'-- 
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Bnitcd  States  Senate 


L  MINOftlTY  WftECTOFWOUNSEL  ^ 

COMMITTEE  ON  INDIAN  AFFAIRS 
WASHINGTON,  DC  20510-6450 


May  5,  1995 


The  Honorable  Michael  Trujillo,  MD 

Director 

Indian  Health  Service 

U.S.  Department  of  Health  and  Human  Services 

5600  Fishers  Lane 

Rockville,  Maryland   20857 

Dear  Dr.  Trujillo: 

We  are  writing  to  provide  you  with  a  series  of  questions  in  follow-up  to  the  Committee's 
May  2nd  oversight  hearing  on  the  implementation  by  the  Indian  Health  Service  (IHS)  of  the 
Tribal  Self-Governance  Project. 

1.  In  presenting  the  testimony  of  the  Indian  Health  Service,  Mr.  Michel  Lincoln  indicated 
that  the  IHS  does  not  intend  to  negotiate  any  additional  Self-Governance  Compacts  in 
fiscal  year  1996  despite  the  change  in  law  authorizing  up  to  30  additional  compacts  each 
year,  beginning  with  1996.  The  Committee  is  advised  that  letters  of  intent  to  enter  into 
Compact  negotiations  were  sent  to  certain  tribal  governments  and  that  planning  grants 
were  made  available  to  prepare  those  Tribes  for  the  compact  negotiation  process. 

(a)  Given  the  expectations  that  such  actions  on  the  part  of  the  Indian  Health  Ser\'ice  have 
engendered,  and  the  reliance  the  affected  Tribes  have  placed  on  IHS  actions,  what  is  the 
basis  for  imposing  a  moratorium  on  any  new  compacts  in  fiscal  year  1996? 

(b)  If  more  compacts  were  added  in  1997,  will  a  priority  be  extended  to  those  Tribes  that 
have  expended  considerable  time,  energy  and  resources  in  preparing  themselves  to  enter 
into  compact  negotiations  in  fiscal  year  1 996  based  upon  their  reliance  on  representations 
made  by  the  Indian  Health  Service? 

2.  We  have  just  begun  the  eighth  month  of  the  fiscal  year  and  Tribes  inform  the  Committee 
that  IHS  has  yet  to  distribute  any  of  the  negotiated  tribal  shares  of  Headquarters  and  Area 
Offices. 

(a)    Why  have  you  delayed  the  transfer  of  these  funds? 
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(b)  When  will  these  dollars  be  made  available  to  tribal  governments? 

(c)  What  steps  have  been  taken  to  ensure  that  delays  in  the  transfer  of  funds  associated 
with  the  allocation  of  negotiated  shares  are  not  repeated  in  future  years? 

The  Committee  has  heard  from  Tribes  who  strongly  oppose  the  recent  IHS  decision  to 
refuse  payment  of  contract  support  funds  to  cover  tribal  indirect  costs  associated  with 
administering  tribal  shares  of  Area  and  Headquarters  accounts. 

(a)  Once  a  Tribe  has  negotiated  an  indirect  cost  rate  with  the  Office  of  Inspector  General, 
what  legal  authority  does  IHS  have  to  fund  some  shares  and  not  others? 

(b)  Has  IHS  considered  downsizing  its  administrative  staff  in  order  to  fully  fund  its 
contract  support  obligations  to  Tribes  operating  programs  under  Titles  I  and  III? 

In  our  February  budget  hearing,  you  testified  that  IHS  was  going  to  "redeploy"  176  FTE 
positions  from  existing  operations  to  staff  new  health  facilities. 

(a)  How  do  you  respond  to  tribal  assertions  that  such  a  redeployment  will  reduce  IHS- 
supported  staff  at  the  service  units  of  other  Tribes. 

(b)  Will  shift  staffing  funds  out  of  the  reach  of  the  Self-Governance  negotiations  of  those 
other  Tribes? 

The  Conimittee  has  received  complaints  from  Tribes  that  their  negotiations  with  IHS  have 
been  frustrated  and  lengthened  by  the  fact  that  key  IHS  decision-makers  are  not  at  the 
table.  What  will  you  do  in  the  pending  negotiations  for  fiscal  year  1996  to  ensure  that 
the  IHS  negotiators  at  the  negotiation  table  have  full  authority  to  evaluate  the  tribal 
negotiation  positions  first-hand  and  respond  with  appropriate  adjustments  to  the  IHS 
negotiation  positions? 

For  nearly  two  years.  Tribes  trying  to  access  the  IHS  "active  users"  data  base  used  to 
develop  tribal  shares  have  said  the  IHS  system  loses  data  Tribes  put  in,  or  it  scrambles 
the  data  in  a  manner  that  makes  the  data  highly  unreliable.  What  is  IHS  going  to  do  to 
make  this  system  useful  to  Tribes  and  when  do  you  intend  to  do  this? 

The  Committee  is  advised  that  the  Department  has  kept  away  from  the  negotiation  table 
a  35-million-dollar  "administrative  assessments"  account,  although  the  law  clearly  requires 
IHS  to  make  available  for  tribal  share  negotiations  all  funds  related  to  the  provision  of 
services  to  a  Tribe,  including  Federal  administrative  costs.  The  Congress  expects  IHS 
administrative  costs  for  payroll,  rent,  supplies,  and  telephones  to  be  reduced  as  Tribes 
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assume  more  of  these  responsibilities,  and  expects  funds  which  were  previously  expended 
at  the  federal  level  to  be  transferred  to  the  Tribes. 

(a)  Will  the  Department  negotiate  tribal  shares  of  this  35-million-dollar  account  as 
required  by  law  for  fiscal  year  1996? 

(b)  If  not,  under  what  legal  authority  does  IHS  withhold  these  funds? 

(c)  What  steps  have  you  already  taken  with  the  Public  Health  Service  and  the  Department 
to  initiate  the  workgroup  you  mentioned  will  be  studying  this  administrative  assessments 
account? 

(d)  When  will  its  review  and  recommendations  be  completed? 

(e)  Will  its  recommendations  be  applied  to  fiscal  year  1 996  negotiated  agreements? 

8.  We  all  recognize  that  the  need  for  Indian  sanitation  and  health  facility  construction  is  fast 
outpacing  the  availability  of  appropriated  funds. 

(a)  Has  IHS  developed  any  other  financing  options  which  could  leverage  private 
financing  or  provide  for  lease  purchase  arrangements  and  thereby  begin  construction  that 
could  be  paid  for  over  time?  If  so,  please  provide  the  Committee  with  a  detailed 
description  of  these  various  alternative  methods. 

(b)  What  steps  has  IHS  taken  to  involve  Tribes  in  the  development  of  alternative 
financing  methods? 

9.  Reinvention  and  other  down-sizing  efforts  are  affecting  IHS.  The  Congress  has  always 
expected  IHS  to  reduce  its  operations  to  reflect  the  transfer  of  functions,  services, 
activities  and  services  to  Tribes  under  Self-Governance.  Please  provide  the  Committee 
with  specific  examples  of  how  the  IHS  has  been  correspondingly  reduced  in  size  and 
shape  after  a  Tribe  has  taken  over  responsibilities  that  the  IHS  had  previously  undertaken 
for  the  Tribe? 

10.  We  are  informed  that  the  Nashville  Area  Office  has  led  Tribes  to  believe  that  it  will 
refuse  to  negotiate  and  fully  fund  tribal  shares  in  fiscal  year  1996.  What  specific  action 
are  you  taking  to  require  Area  Offices  to  both  negotiate  and  fully  fund  tribal  shares  for 
fiscal  year  1996? 

1 1 .  The  Committee  is  advised  that  the  Office  of  General  Counsel  has  issued  another  opinion 
that  continues  to  interpret  the  statute  to  intend  the  anomalous  result  that  a  Tribe  may 
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contract  under  Title  I  for  the  management  of  construction  activities  but  may  not  Compact 
under  Title  III  to  manage  such  construction  activities.  Please  provide  the  Committee, 
either  from  your  office  or  the  Office  of  General  Counsel,  with  specific  statutory  language 
which  would  authorize  a  Tribe  to  manage  such  construction  activities  and  to  administer 
all  other  IHS  programs  and  functions  under  a  Title  III  Compact. 

12.  During  the  past  24  months,  on  what  dates  did  IHS  request  and  receive  reduction-in- force 
authority  and  how  many  FTE's  per  year  does  IHS  plan  to  reduce  in  fiscal  years  1995, 
1996,  and  1997  to  free  up  funds  to  help  pay  Title  III  and  Title  I  tribal  shares? 

13.  Does  IHS  plan  to  fully  fund  all  Area  and  Headquarters  tribal  shares  in  fiscal  year  1996? 
If  not,  what  level  of  tribal  share  funding  is  IHS  planning  to  make  available  and  what  is 
the  legal  authority  for  this  proposed  position? 

The  Committee  would  appreciate  a  response  to  the  questions  set  forth  above  in  a  timely 
fashion.  The  Committee  has  yet  to  receive  responses  to  the  written  questions  that  the  Committee 
forwarded  to  the  Indian  Health  Service  on  February  14th,  immediately  following  the  Committee's 
hearing  on  that  date.  The  Committee's  obligations  require  that  we  receive  timely  responses  to 
questions,  and  we  are  thus  seeking  your  personal  oversight  to  assure  that  responses  are  provided 
in  a  timely  manner. 

Sincerely,  ;  ■  f 


JOHN  McCAIN 
Chairman 


V-^' 
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Testimony 

of  the 

Cherokee  Nation 

on 

Tribal  Self  Governance 

of  Indian  Health  Service  Programs 

presented  by 

Pamela  E.  Iron,  Executive  Director 

Cherokee  Nation  Health  Services  Division 

before  the 

Senate  Committee  on  Indian  Affairs 

May  2, 1995 

Mr.  Chairman  and  Members  of  Committee:  Greetings  from  Chief  Wilma  ManJcilier, 
Principal  Chief  of  the  Cherokee  Nation.  It  is  an  honor  for  me  to  speak  on  behalf  of  Chief 
Mankiller  and  to  represent  Cherokee  Nation  before  this  Committee.  We  appreciate  the 
opportunity  to  discuss  the  positive  benefits  that  the  Indian  Health  Service  ("IHS")  Self 
Governance  Demonstration  Project  has  had  on  Cherokee  health  care  and  other  important  issues 
related  to  Indian  health  care  delivery. 

I.  Permanent  Self  Governance  Legislation  for  IHS 

Almost  no  issue  is  of  greater  importance  to  Cherokee  Nation  than  Indian  health  care 
delivery  and  proper  implementation  of  our  Self  Governance  Compacts.  With  over  160,000 
members  we  are  the  second  largest  tribe  in  the  United  States  and  the  largest  tribe  to  negotiate 
Self  Governance  Compacts,  first  with  the  Department  of  Interior  in  1 990  and  then  with  the 
Department  of  Health  and  Human  Services  in  1993.  Under  both  compacts,  Cherokee  Nation  has 
accepted  major  responsibilities  for  the  operation  of  Indian  programs  and  for  the  proper 
expenditure  and  accounting  of  federal  resources  provided  through  our  self  governance  compacts. 
We  can  say  proudly  that  self  governance  has  been  a  major  success  for  us.  We  invite  you  to  visit 
Cherokee  Nation  to  observe  our  operations  and  witness  our  successes  in  the  Cherokee  homeland 
in  northeastern  Oklahoma 

As  an  example  of  how  self  governance  is  being  implemented  by  Cherokee  Nation,  I 
would  point  to  our  Cherokee  Rural  Health  Network.  Our  health  network  is  the  first  tribal  health 
network  established  in  the  United  States  utilizing  managed  care  concepts  in  redesigning  health 
care  systems  under  self  governance.  The  Cherokee  Nation  Rural  Health  Network  integrates 
health  care  and  specialty  services  provided  by  our  tribally-operated  clinics  with  the  health 
programs  conducted  by  the  federally  operated  IHS  hospitals  in  eastern  Oklahoma.  The  Wilma  P. 
Mankiller  Health  Center,  a  new  35,000  outpatient  facility  dedicated  on  April  29,  1995,  is  an 
important  component  of  the  network.  We  want  to  thank  this  Committee  and  especially  Senator 
Nickles  for  his  assistance  in  obtaining  the  funding  and  naming  of  this  facility. 

The  decision  of  Congress  to  amend  the  Indian  Self  Determination  and  Education 
Assistance  Act  (P.L.  93-638)  by  adding  the  Self  Governance  Demonstration  Project  Act  was  a 
crucial  step  in  strengthening  the  govemment-to-govemment  relationship  between  the  United 
States  and  Cherokee  Nation.  We  believe  the  most  significant  feature  of  self  governance  is  the 
tribes'  ability  to  decide  for  themselves  how  to  structure  their  programs,  set  their  own  priorities  in 
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light  of  each  tribe's  own  special  needs  and  problems,  and  more  appropriately  and  efficiently 
deliver  services  to  tribal  members.  While  our  Department  of  Interior  self  governance  programs 
are  of  a  wide  variety,  our  Indian  health  programs  have  one  primary  goal:  furnishing  quality 
health  care  services  to  Indian  people,  our  Indian  user  population. 

Despite  the  successes  and  accomplishments  of  the  IHS  self  governance  programs  within 
Cherokee  Nation,  we  feel  there  are  still  some  people  at  all  levels  of  IHS  who  do  not  take  the 
program  seriously  because  it  is  not  a  permanent  part  of  the  agency.  This  attitude,  at  times,  results 
in  lack  of  cooperation  in  the  implementation  of  the  health  programs  assumed  by  Cherokee  Nation 
under  its  compact  and  annual  funding  agreements  with  the  Department  of  Health  and  Human 
Services.  We  believe  that  self  governance  within  IHS  has  been  a  "demonstration  project"  long 
enough.  It  is  now  time  for  Congress  to  make  it  a  permanent  program  just  as  Congress  did  for 
programs  administered  by  the  Department  of  Interior. 

Permanent  implementation  of  the  IHS  Self  Governance  Program  should  be  a  high  priority 
of  the  federal  government.  Chief  Mankiller  and  Cherokee  Nation  are  grateful  to  you,  Mr. 
Chairman,  to  Senator  Inouye,  and  the  Committee  for  your  dedication  to  this  program  and  we  will 
do  everything  we  can  to  persuade  the  Clinton  Administration  to  support  prompt  enactment  of 
permanent  legislation. 

II.        IHS  Administrative  Funding  Allocation  Formulas 

Critical  to  successful  continuation  of  Indian  health  care  delivery  through  the  IHS  self 
governance  program  is  retention  of  proper  funding  allocation  formulas.  However,  on  April  18, 
1995,  the  IHS  Director  annoimced  a  decision  that  is  adverse  to  most  of  IHS  users  in  Oklahoma 
and  in  the  United  States.  Public  Law  93-638,  as  amended,  allows  tribes  the  option  of  receiving 
all  of  the  fiinding  the  "Secretary"  would  have  had  to  operate  the  programs,  including  a  share  of 
"Central  Office"  fimds.  The  IHS  Director  annoimced  adoption  of  a  new  allocation  formula  called 
the  "Tribal  Size  Adjustment"  formula,  rather  than  the  historical  formula  based  on  active-user 
population.  Shifting  to  this  new  formula  will  divert  Central  Office  funding  from  tribes  with  IHS 
user  populations  of  more  than  1,500  to  those  with  fewer  than  1,500  users.  Oklahoma  has  several 
tribes  with  more  than  1,500  users.  The  proposed  new  formula  would  benefit  only  4%  of  the  IHS 
users  in  Oklahoma  and  cause  adverse  impact  on  96%  of  the  users.  Nationally,  the  new  formula 
would  resuh  in  90%  of  the  IHS  lasers  receiving  less  funding  for  their  tribes. 

A  comparison  of  the  Tribal  Size  Adjustment  formula  and  the  100%  Active  Users  formula 
clearly  shows  the  advantage  of  using  the  100%  Active  User  Formula.  Analysis  shows  that 
89.73%  of  users  would  receive  more  resources  using  the  100%  Active  User  Formula. 

Defenders  of  the  Tribal  Size  Adjustment  (which  now  includes  a  "modified  30/70  formula")  have 
never  adequately  justified  its  use  or  explained  why  it  is  superior  to,  say  a  5/95  or  a  10/90  ratio. 
They  simply  say  that  this  variation  of  the  30/70  type  formula  would  fund  the  infrastructure  and 
fixed  costs  necessarily  incurred  in  any  service  program  regardless  of  the  size  of  the  user 
population  it  serves. 

At  Cherokee  Nation  and  many  other  self  governance  tribes,  resources  made  available  to 
tribes  as  "tribal  shares"  of  IHS  headquarters  and  Area  Offices  have  been  used  for  additional 
direct  health  care  services  or  for  the  direct  health  care  delivery  system  for  the  Indian  people. 
Historically,  these  funds  have  been  justified  and  set  aside  by  IHS  for  specific  programs  or 
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purposes  designed  to  serve  "user  populations."  To  be  consistent  with  IHS  policy,  in  selecting 
any  funding  allocation  formula,  the  first  and  most  important  consideration  should  be  the  impact 
on  the  entire  IHS  user  population.  Resource  allocation  methodologies  must  be  both  equitable 
and  rational,  with  primary  attention  given  to  delivering  quality  health  services  to  eligible  users  of 
IHS  services. 

The  principles  of  Self  Governance  as  dictated  by  Title  III  of  P.L.  93-638  require  that 
tribes  entering  the  program  be  qualified  and  have  a  demonstrated  capacity  to  participate  in  the 
Self  Governance  Program.  Nevertheless,  some  small  tribes  contend  that  they  need  additional 
resources  to  establish  an  infrastructure  and  administrative  base.  Yet,  all  potential  self  governance 
tribes  have  an  operational  base  consisting  of  638  contract  fiinding  (or  its  theoretical  equivalent) 
and  its  associated  indirect  cost  fimding.  Therefore,  by  design  all  Self  Governance  tribes 
necessarily  have  a  funding  base  and  a  demonstrated  capacity  to  conduct  IHS  programs  and 
activities.  Any  extra  fimding  to  make  up  for  small  size  would  not  be  necessary  fimding  ~  it 
would  be  £2itta  funding! 

Adoption  of  the  Tribal  Size  Adjustment  Formula  represents  a  departtire  from  the 
emphasis  on  user  population  as  a  basis  for  allocating  resources  in  favor  of  the  aforementioned 
"Tribal  Size  Adjustment  Formula".  Under  this  new  formula,  a  portion  of  the  fimding  is  allocated 
by  tribe,  generally  regardless  of  the  size  of  its  user  population,  and  the  balance  of  the  fimds  is 
allocated  based  upon  user  population.  The  use  of  this  method  or  any  similar  method  for 
determining  tribal  shares  will  result  in  a  radical  reallocation  of  IHS  funds  away  from  eligible 
users  who  are  members  of  large  tribes,  like  Navajo  Nation  and  Cherokee  Nation,  and  toward  the 
support  of  bureaucracies  of  certain  tribes  with  very  small  user  populations.  The  larger  the  tribe, 
the  greater  the  impact  will  be  on  its  user-members,  given  that  per  capita  funding  will  decrease 
greatly  as  user  population  increases.  Thus,  the  Tribal  Size  Adjustment  formula  will  benefit  a 
relatively  small  percentage  of  the  total  IHS  user  population  at  the  very  considerable  expense  of 
Indian  people  who  are  members  of  large  tribes. 

Adoption  of  the  "Tribal  Size  Adjustment  Formula"  also  would  be  an  unfortimate  policy 
and  philosophical  shift  in  the  way  IHS  allocates  resources.  The  new  formula  would  set  aside  a 
portion  of  funds  once  dedicated  to  direct  Indian  Health  care  services,  in  order  to  finance  instead 
the  building  and  maintenance  of  government  "infrastructure"  for  the  smaller  tribes. 

We  ask  that  this  Coimnittee  review  this  critical  funding  issue  and  include  in  permanent 
legislative  language  directing  that  any  funding  methodology  for  the  distribution  of  IHS  Central 
Office  Tribal  Shares  be  allocated  based  upon  the  user  population  to  be  served.  IHS  fiinding 
should  be  applied  so  as  to  make  all  eligible  Indian  people  more  healthy,  not  their  tribal 
bureaucracies. 

Furthermore,  Cherokee  Nation  is  emphatic  that  any  funding  allocation  formula  for  any 
program  for  Native  Americans  —  block  grant  or  otherwise  —  must  be  justified  and  based  on 
active  user  population  served  by  the  program. 

III.       IHS  Appropriations 

Another  advantage  of  self  governance  and  the  allocation  of  "tribal  shares"  of  IHS 
administrative  fimding  to  meet  specific  health  requirements  is  that  the  tribe  can  increase  funding 
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for  health  care  delivery,  without  an  increase  in  appropriations.  This  does  not  mean,  however, 
that  IHS  fiinding  can  or  should  be  rescinded  or  reduced!  What  we  need  is  more  efficient  use  of 
IHS  funding,  not  a  reduction  of  funding. 

Here  we  wish  to  express  our  sincere  appreciation  to  Chairman  McCain  for  his  successful 
effort  to  restore  IHS  funding  in  the  face  of  significant  cuts  proposed  for  IHS  in  the  initial  FY 
1 995  budget.  While  we  understand  that  the  current  fiscal  environment  will  again  impose 
considerable  constraints  on  FY  1996  discretionary  spending,  the  federal  government  must 
demonstrate  its  continued  commitment  to  tribes  by  providing  sufficient  funding  for  IHS 
operations. 

Now  it  is  all  the  more  important  to  remind  the  Appropriations  Committees  that  the  unmet 
need  for  Indian  health  services  remains  at  approximately  30%  of  funds  required.  With  this 
enormous  unmet  need,  there  should  be  no  reductions  in  overall  Indian  health  care  funding.  The 
IHS  has  too  long  existed  with  funding  levels  far  below  demonstrated  need.  To  impose  any 
additional  reductions  would  result  in  a  disproportionate  share  of  budget  reductions  taken  by  IHS 
-  whose  mission  is  to  discharge  the  federal  trust  responsibility  to  Indian  people  by  providing 
direct  health  care  services  to  eligible  Indian  users  —  compared  to  other  federal  agencies,  most  of 
which  have  merely  a  regulatory  mission. 

Full  funding  of  contract  health  care  is  particularly  essential.  I  mentioned  earlier  our 
Cherokee  Rural  Health  Network.  This  Cherokee  Nation  self-governance  initiative  has  expanded 
the  primary  care  rural  health  network  to  include  specialty  care  provided  on  a  contract  basis  by  90 
private  physicians  and  local  hospitals.  The  network  has  over  95,000  users,  making  ours  the 
largest  of  all  tribal  health  care  delivery  systems  with  over  150,000  outpatient  visits  in  1994. 
Sadly  contract  health  care  denials  in  Oklahoma  continue  to  rise,  and  worse  still,  new  funds 
appropriated  have  not  been  distributed  to  the  Cherokee  region.  In  fact,  the  additional  1 995 
contract  health  care  funds  have  not  been  distributed  to  any  IHS  Area  or  to  self  governance 
compacts. 

Cherokee  Nation  has  requested  that  the  Interior  Appropriations  Subcommittees  focus  on 
the  urgent  funding  needs  of  IHS.  Among  Cherokee  Nation's  particular  requests  is  the  addition  of 
$  1  million  to  the  Hastings  Service  Unit  budget  for  in-patient  contract  health  care  services  to 
improve  in-patient  care  and  specialty  services. 

We  would  greatly  appreciate  strong  support  for  IHS  fiinding  from  members  of  this 
Committee,  especially  Senators  Gorton,  Domenici  and  Reid,  who  also  serve  on  the  Senate 
Interior  Appropriations  Subcommittee. 

IV.       FTE  Reductions 

While  on  the  IHS  budget,  we  offer  some  comments  regarding  FTE  reductions.  A 
ten-year  old  General  Accounting  Office  study,  updated  for  inflation,  reported  that  it  would  cost 
about  $36,300  to  terminate  the  employment  of  a  typical  federal  worker  today,  compared  to  a 
maximum  of  $25,000  (before  taxes)  buy-out  payment.  Therefore,  we  recommend  that  FTE 
ceilings  not  be  reduced  any  further  than  present  levels  and  that,  for  IHS  to  meet  its  target,  it  be 
given  buy-out  authority  for  a  two-year  period.  Large  reductions  in  the  federal  workplace  of 
hands-on  providers  will  have  a  detrimental  impact  on  delivery  of  health  services  to  Indian 
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people.  We  also  propose  that  FTE's  working  directly  for  tribes  through  IPA's  and  MOA's  be 
allocated  to  a  tribal  FTE  pool  and  be  free  from  all  FTE  reductions  or  ceilings,  especially  since 
costs  for  salaries  of  these  positions  are  covered  by  the  operational  fiinds  provided  to  tribes. 

V.  Compacting  Operation  of  Multi-User  Facilities 

Currently  under  Title  III,  compacting  for  the  operation  of  certain  IHS  facilities  may  be 
complicated  if  IHS  takes  the  position  that  the  facility  is  a  "multi-user"  operation  that  benefits 
members  of  more  than  one  tribe.  Our  own  experience  in  this  regard  has  been  exceedingly 
frustrating.  Cherokee  Nation  has  proposed  to  construct  an  expansion  building  for  W.  W.  Hastings 
Indian  Hospital  in  Tahlequah,  Oklahoma.  However,  the  Oklahoma  Area  Office  has  taken  the 
position  that  the  Indian  hospital  benefits  more  than  one  tribe  simply  because  the  Service  Unit 
boundary  includes  a  clinic  operated  by  another  tribe  —  even  though  that  clinic  is  not  served  by 
the  Hastings  Indian  Hospital.  We  feel  that  this  type  of  unanticipated  problem  can  be  solved  by 
creating  an  effective  and  practical  test  to  define  "multi-user"  so  that  no  undue  obstacles  are 
presented  when  tribes  seek  to  compact  facility  operations  in  the  future.    We  would  be  happy  to 
work  with  your  staff  to  address  this  issue  through  either  legislative  or  regulatory  change. 

VI.  Construction  Contracts 

The  IHS  reluctance  to  embrace  the  self  governance  project  is  evidenced  by  its 
interpretation  of  federal  laws  in  ways  that  sometime  block  a  tribe's  efforts  at  fiill  implementation 
of  its  compact.  Just  one  example  is  a  years  old  opinion  of  the  Office  of  General  Counsel  that 
self-governance  tribes  were  not  protected  by  the  Federal  Tort  Claims  Act  provisions  of  P.L. 
93-638  because  "compacts"  were  not  "contracts"  under  that  law.  This  opinion  caused 
considerable  alarm  among  IHS  self  governance  tribes  and  their  professional  health  care 
personnel,  forcing  the  tribes  to  go  to  Congress  for  a  corrective  amendment 

A  similar  situation  has  arisen  in  the  area  of  construction  contract  management.  Again, 
the  Office  of  the  General  Counsel  issued  an  opinion  stating  that,  while  tribes  can  contract  under 
Title  I  of  P.L.  93-683  to  perform  construction  contract  management,  they  cannot  compact  under 
Title  III  to  do  the  same  service.  The  OGC  opinion  contended  that  the  level  of  federal  oversight 
necessary  for  construction  of  federal  facilities  is  inconsistent  with  the  Self  Governance 
Demonstration  Project  Act's  goals  of  tribal  independence  in  decision  making.  This  opinion  leads 
to  the  absurd  result  that  tribes  can  perform  these  services  under  Title  I  but  not  Title  III. 

Therefore,  we  ask  the  Committee  to  include  a  provision  in  permanent  IHS  self 
governance  legislation  that  authorizes  self  governance  tribes  to  compact  construction  project 
management. 

VII.  Conclusion 

Thank  you  again.  Chairman  McCain,  Senator  Inouye  and  other  Committee  members,  for 
this  opportunity  to  present  the  views  and  concerns  of  Cherokee  Nation.  We  have  enjoyed  a 
close  working  relationship  with  the  Committee  in  past  years  and  look  forward  lo  working  with 
you  and  your  staff  in  the  future  to  implement  the  Self  Governance  Program  with  IHS  on  a 
permanent  basis. 
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Cherokee  Nation  Opinion 

Indian  Health  Service 

Funding  ADocation  Methodologies 

On  April  18, 1995,  the  Director  of  the  Indian  Health  Service  announced  a  decision  that  is 
adverse  to  most  of  Indian  Health  Service  users  in  Oklahoma  and  in  the  United  States. 
Public  Law  93-638  as  amended  allows  tribes  the  option  to  assume  the  major  responsibilities 
and  control  for  the  operation  of  the  Indian  programs  of  the  Bureau  of  Indian  Affairs  and 
the  Indian  Health  Service.  Along  with  this  responsibility  the  tribes  have  the  option  of 
receiving  all  of  the  funding  the  ''Secretary"  would  have  had  to  operate  the  progranu  and 
thb  would  include  a  share  of ''Central  Office."  The  Director  of  the  IHS  anaonnccd  a 
decision  to  use  a  fonnda  caOed  ''Tribal  Size  AdjastmcBt,"  whid  it  ftuthcr  dcicribcd 
bdow.  The  use  of  thb  formula  wiD  shift  Central  Office  funding  from  tribes  with  IBS  user 
populations  of  more  than  1,500  to  those  with  less  than  1,500.  Oklahoma  has  a  number  of 
tribes  with  more  than  1,500  users.  The  current  proposed  formula  will  bendit  only  4%  of 
the  IHS  users  in  Oklahoma  and  cause  adverse  impact  to  96%  of  the  users.  Nationally  the 
formuhi  wiD  result  in  90%  of  the  IHS  users  receiving  less  funding  for  their  tribes. 

Resources  made  available  to  tribes  as  "tribal  shares"  of  IHS  headquarters  and  Area  Offices 
have  been  used  for  additional  direct  health  care  services  or  for  the  direct  health  care 
delivery  system  for  the  Indian  people.  Historically,  these  funds  have  been  justified  and  set 
aside  by  IHS  for  specific  programs  or  purposes  designed  to  serve  "user  populations."  To 
be  consistent  with  IHS  policy,  in  selecting  any  funding  aBocatioB  formula,  Oe  firrt  and 
most  important  considovtion  should  be  the  impact  on  the  user  population.  Resource 
allocation  methodologies  must  be  both  equitable  and  rational,  with  primary  attention  given 
to  delivering  quality  health  services  to  the  user  population. 

The  principles  of  Self  Governance  as  dictated  by  law  require  that  tribes  entering  the 
program  be  qualified  and  have  a  demonstrated  capacity  to  participate  in  the  Self 
Governance  Program.  It  was  not  designed  to  devdop  tribal  government  infrastructures  or 
bureaucratic  capacity.  StiD,  some  smaO  tribes  contend  that  they  need  a  base.  All  tribes 
have  an  operational  base  consisting  of  638  contract  funding  (or  its  theoretical  equivalent) 
and  its  associated  Indirect  Cost  funding.  Therefore,  aD  Sdf  Governance  tribes  must 
necessarily  have  a  funding  base  and  a  demonstrated  capacity  to  conduct  IHS  programs  and 
activities.  Any  extra  funding  to  make  up  for  small  size  would  not  be  necessary  funding  —  it 
would  be  £itta.funding. 

Many  small  tribes  or  groups  of  small  tribes  are  now  advocating  a  departure  from  the 
emphasb  on  user  population  as  a  basb  for  allocating  resources  in  favor  of  a  modified 
"30/70"  type  formula  known  as  Method  C,  Tribal  Size  Adjustment,  whereby  a  portion  of 
the  funding  is  allocated  by  tribe,  generally  regardless  of  the  size  of  its  user  population,  and 
the  balance  of  the  funds  are  allocated  based  upon  user  population.  The  use  of  thb  method 
or  any  similar  method  for  determining  tribal  shares  would  result  in  a  radical  reallocation  of 
IHS  funds  away  from  eligible  users  toward  the  support  of  bureaucracies  of  certain  small 
tribes:  the  larger  the  tribe,  the  greater  the  impact  on  its  user-members  with  per  capita 
funding  decreasing  as  user  population  increases.  Thus,  the  Tribal  Size  Adjustment  and  the 
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30/70  formulas  would  benefit  a  relatively  small  percentage  of  the  total  IBS  user  population 
at  the  very  considerable  expense  of  Indian  people  who  happen  to  be  members  of  large 
tribes.  Adopting  the  Tribal  Size  Adjustment  or  30/70  formula  would  also  represent  a 
philosophical  shift  in  the  way  IHS  aOocates  resources,  by  setting  aside  a  portion  of  funds 
once  dMiicated  to  direct  Indian  Health  care  services  to  finance  instead  the  building  and 
maintenance  of  government  ^^infrastructure"  for  the  smaOer  tribe*. 

A  comparison  of  the  Tribal  Size  Adjustment  formula  and  the  100%  Active  Users  formola 
dearly  shows  the  advantage  of  using  the  100%  Active  User  Formula.  Analysb  shows  that 
89.73%  of  users  would  receive  more  resources  using  the  100%  Active  User  Formola. 
Defenders  of  the  Tribal  Size  Adjustment  or  30/70  formula  have  sever  adcqoatcly  Jostified 
its  use  or  explained  why  it  is  superior  to,  say  a  5/95  or  a  10/90  ratio.  They  simpfy  say  that  a 
30/70  type  formula  would  fund  the  infrastructure  and  fixed  costs  necessarily  incurml  in 
any  service  program  regardless  of  the  size  of  the  user  population  it  serves. 
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Facts  about  the  IHS  "Adjusted  User  Formula" 

4.2%  of  the  Oklahoma  IHS  Area  users  benefit  from  ttie  use  of  this  formula. 

95.8  %  of  the  Oklahoma  IHS  Area  users  do  not  benefit  from  the  use  of 
this  formula.  95.8%  of  the  Oklahoma  IHS  Area  users  would  receive  more 
funding  if  the  100%  User  formula  was  used. 

10.27%  of  the  1,192,780  users  benefit  from  the  use  of  this  formula. 

89.73%  of  the  1,192,780  IHS  users  do  not  benefit  from  the  use  of  this 
formula.  89.73%  of  the  1,192,780  IHS  Users  would  receive  more  funding  if 
the  100%  User  formula  was  used. 

$7.3  Million  will  be  shifted  from  tribes  with  more  than  1,500  users  to 
trit>es  with  less  than  1,500  users. 

$1.4  Million  will  t>e  shifted  away  from  Oklahoma. 

53.95%  of  the  funding  shifted  from  large  trit>es  to  small  tribes  will  go  to 
Alaska.  Of  the  $7.3  Million  shifted  to  smaller  tribes,  $$3.9  Million 
will  go  to  Alaska. 

Alaska  does  not,  in  actual  practice,  operate  as  240  small  trities.  Health  Care 
is  delivered  by  11  Organizations.  In  DO!  Self  Governance  Alaskan 
Consortiums  get  ONE  tribal  share.   Why  would  they  ask  for  a  small  trit>e 
benefit?  "  MORE  FUNDINGr 

FY  1994  Rnal  Resource  Allocations  indicate  major  discrepancies  in 
funding  different  areas  of  the  country.  Alaska  Area's  FY  94  funding  for  the 
93,722  users  was  $2,141  per  user  or  $1,811  per  user  (reduced  by  the  25% 
cola),  while  the  Oklahonui  Area  FY  94  funding  for  its  257,421  users  was 
only  $767  per  user.  Alaska,  before  the  cola  adjustment,  received  an 
amount  per  user  which  was  2.36  times  greater  than  Oklahoma  Users. 
And  now  the  Alaskan  Tribes  are  proposing  additional  allocations'  be  made 
for  Alaska.  Is  this  fair? 

JAMW  (Final  Report  1/26/95),  page  10,  lists  the  main  reason  given  for  the 
30/70  formula  and  the  Tribal  size  Adjustment  (Base/Active  Users)  formula. 
"This  distribution  formula  provides  a  base  to  smaller  Trit>es  for 
fundamental  governmental  responsibilities'*  is  the  only  reason  stated. 
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The  law  requires  that  ti1t>es  entering  the  Self  Governance  program  bft 
qualffled  and  have  a  denwngtrated  caoacltv.  Self  Governance  was  not 
designed  to  develop  a  trit>al  govemntent  Infrastructure  or  bureaucratic 
capacity.  Trit>es  do  have  a  base.  Tribes  have  an  operational  base 
consisting  of  638  contract  funding  and  Its  associated  Indirect  Cost 
Funding. 

Use  of  the  Tribal  Size  Adjustment  Formula  would  allocate  fixta  funding  to 
small  Tribes  and  take  away  funding  from  torae  tribes.  Large  Tribes  need 
extra  funding,  too. 

•  The  small  trit>es  state  that  their  recommendation  for  the  Tribal  Size 
Adjustment  formula  Is  a  COMPROMISE.  The  Wet>8tef's  Dictionary  10th 
Addition  lists  the  definition  of  compromise  as: 

1 .  A  settiement  of  differences  by  consent  reached  by  mutual 
concessions,  or 

2.  A  concession  to  something  derogatory  or  prejudicial. 

In  this  case  there  Is  no  mutual  consent  and  the  result  of  the  formula  would 
not  be  derogatory,  since  additional  funding  would  go  to  them,  therefore 
there  is  no  compromise. 

•  The  JAIMW  workgroup  memberehip  was  small  tribe  prejudiced  from  the 
t>eginning. 

The  5 IHS  nr)eml>era,  formeriy  participated  In  the  IHS  Internal  workgroup 
which  developed  the  "30/70"  formula.  It  appears  to  us  that  these 
individuals  can>e  to  this  workgroup  to  promote  the  "30/70"  formula,  not  to 
develop  a  fair  and  equitable  distribution  formula.  Also,  except  for  one 
member,  the  IHS  representatives  all  came  from  IHS  Areas  which  mainly 
represented  small  tribes  (one  of  the  IHS  representatives  was  from  Alaska). 

Tribal  representatives,  including  the  workgroup  Tribal  Co-Chair  were  from 
small  trit>es.  The  Tribal  Co-Chair  represented  a  small  tribe  that  has  actively 
lobbied  for  the  use  of  the  30/70  formula.  Alaska  had  two  tribal 
representatives  v/ho  actively  lobbied  for  more  funding  for  Alaska.  The 
majority  of  the  tribal  memberehip  represented  small  trit>es. 

The  result  of  this  workgroup  memberehip  -  a  formula  that  would  benefit 
small  trit>es  and  Alaska,  at  the  expense  of  large  trit>es. 
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Question  -  Would  the  Workgroup  recommendations  have  been  ttie  same  if 
the  membership  had  been  fairly  and  evenly  distributed  t>etween  large  and 
small  trit}es7  I  think  not 

•  The  IHS  Co-Chair  of  the  Workgroup  forced  a  reconunendation  into  the  final 
JAJMW  Report 

The  tribal  representatives  had  previously  decided  to  present  all  of  the 
options  for  funding  formulas,  with  no  recommended  formula.  Thereport 
was  to  remain  neutral.  This  was  presented  to  the  Tribal  leadership  at  the 
NIHB  meeting  in  November  1994.  The  Trit>al  leadership  agreed  to  this 
format 

The  IHS  Co-ChaIr  was  able  to  force  the  workgroup  to  vote  on  a 
reconvnendation.  at  the  last  meeting.  With  the  IHS  representatives,  several 
small  tribes  and  the  Alaska  vote,  the  vote  for  a  recommended  formula  was 
forced. 

The  report  is  now  prejudiced.  The  recommendation  is  a  reflection  of  the 
make  up  of  who  the  workgroup  members  represent  and  not  technical. 

•  The  Tribal  Caucus,  held  in  February,  was  unfair. 

The  Caucus  was  called,  arranged  and  coordinated  by  the  tribes  advocating 
the  Tribal  Size  Adjustment  Formula. 

Each  trit>e  was  afforded  1  vote,  regardless  of  the  number  of  users  served. 
NCAl  long  ago  recognized  the  fact  tfiat  this  was  unfeir  and  adopted  voting 
practices  to  account  for  tribal  size. 

Of  the  236  tribes  voting  in  favor  of  the  Tribal  Size  Adjustment  Formula,  190 
were  from  Alaska. 

The  236  tribes  voting  in  favor  of  the  Tribal  Size  Adjustment  Formula 
represented  less  than  130,000  users  or  10.9%  of  the  total  1,192,180 
thousand  IHS  Health  users. 

The  15  tribes  voting  against  the  Tribal  Size  Adjustment  Formula 
represented  almost  500,000  users  or  40%  of  the  total  1,192,180  users. 
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Bnited  States  ^cnatt 

COMMITTEE  ON  INDIAN  AFFAIRS 
WASHINGTON,  DC  20510-6450 

May  5,  1995 


Ms.  Pamela  Iron 

Executive  Director 

Health  Services  Division 

Cherokee  Nation  of  Oklahoma 

P.O.  Box  948 

Tahlequah,  Oklahoma  74465 

Dear  Ms.  Iron: 

We  are  writing  to  provide  you  with  a  series  of  questions  which  arose  during  our  oversight 
hearing  on  May  2nd  on  the  implementation  by  the  Indian  Health  Service  of  the  Tribal  Self- 
Governance  Project. 

1 .  Your  written  testimony  indicates  a  strong  preference  for  allocating  tribal  shares  based  on 

number  of  Indian  users  without  any  adjustment  for  the  size  of  a  Tribe's  operation.  As  a 
relatively  large  Tribe,  would  you  please  cite  some  examples  of  why  administrative  or 
programmatic  costs  are  not  lower  than  those  of  smaller  Tribes  on  the  basis  of  economies 
of  scale. 


2.  Have  you  made  any  effort  to  secure  a  reconsideration  by  the  IHS  of  what  you  have 

termed  the  "absurd  result"  of  its  lawyer's  advice  that  a  Tribe  can  manage  the  construction 
of  a  facility  under  a  Title  I  contract  but  cannot  do  so  under  a  Title  III  Compact?  And  if 
so,  what  was  the  response  of  the  agency  to  your  efforts? 

Thank  you  again  for  appearing  before  the  Committee.  Your  testimony  was  most  helpful 
to  the  Committee  and  we  look  forward  to  your  additional  responses  to  these  questions. 


^X^JOHN  McCAIN 
Chairman 


Sincerely, 


DANIEL  K.  INOtrre 
Vice-Chairman  - 
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July  10,  1995 


Honorable  John  McCain,  Chairman 
Senate  Committee  on  Indian  Affairs 
Washington,  DC  20510-6450 


Honorable  Daniel  K   Inoiiye,  Vice-Chairnian 
Senate  Committee  on  Indian  Affairs 
Washington,  DC    20510-6450 


Re:   IHS/Self-Governance—allocation  of  tribal  shares;  construction 
activities  under  Title  III  vs.  Title  I  of  PL.  93-638 

Dear  Senators  McCain  and  Inouye 

Let  me  begin  by  thanking  you  for  providing  me  with  the  opportunity  to  testify  before  the 
Committee  during  its  May  2nd  hearing  on  IHS  self-governance  programs.   With  over  160,000 
tribal  members,  Cherokee  Nation  is  by  far  the  largest  of  all  tribes  participating  in  self-governance 
under  Title  111  ("IHS")  and  Title  IV  (Interior)  of  the  Indian  Self-Determination  and  Education 
Assistance  Act,  as  amended  ("ISDEA") 

Generally  speaking,  out  experience  with  seif-goveniaiice  and  our  relations  with -IKS  and 
BIA  in  connection  with  implementing  our  self-governance  programs  have  been  positive  and 
rewarding    Despite  the  often  wrenching  changes  that  have  swept  through  these  federal  agencies 
as  a  result  of  self-governance,  the  increase  and  expansion  of  Title  1  contracting,  and  the  new  drive 
to  reduce  the  size  of  federal  government  coming  from  within  the  Administration  and  from  the 
Congress,  most  officials  within  IHS  and  BIA  have  shown  us  a  willingness  to  negotiate  compacts 
and  annual  fijnding  agreements  in  good  faith  and  to  resolve,  on  a  government-to-government 
basis,  a  wide  range  of  difficult  issues  which  have  arisen  in  the  course  of  implementing  our  self- 
governance  programs. 

That  is  not  to  say,  however,  that  we  have  not  encountered  problems. 
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Following  the  Committee's  May  2nd  hearing,  you  wrote  and  asked  for  further  information 
on  two  specific  issues  raised  in  my  written  testimony  (a  copy  of  your  letter  is  enclosed  for  your 
convenience)    First,  you  requested  that  I  explain  how  administrative  or  "programmatic"  costs  are 
not  lower  for  larger  tribes  than  for  smaller  tribes  due  to  economies  of  scale    Second,  you  asked 
whether  we  have  made  any  effort  to  secure  reconsideration  by  IHS  of  the  legal  opinion  from  the 
Office  of  General  Counsel  ("OGC")  which  stated,  in  effect,  that  a  tribe  may  contract  for 
construction  of  federal  facilities  under  Title  I  but  not  Title  III  of  the  ISDEA 

Please  note  that  after  receiving  your  letter,  the  Director  of  the  Cherokee  Nation's  legal 
division,  David  Mullon,  traveled  to  Washington  and  met  with  Diane  Humetewa  in  the 
Committee's  offices  on  June  7,  1995,  to  present  our  position  on  various  issues,  including  those 
raised  in  your  May  5th  letter  to  me.  With  respect  to  the  first  issue,  the  tribal  share  allocation 
formula,  as  Mr  Mullon  pointed  out  to  Ms  Humetewa,  in  adopting  the  "Tribal  Size  Adjustment 
Formula,"  which  reserves  an  extra  portion  of  the  IHS  headquarters  budget  for  distribution  to 
tribes  with  small  user  populations,  Dr  Trujillo  must  have  assumed  that  all  or  most  large  tribes 
have  highly  centralized  administrative  and  programmatic  health  service  delivery  systems  which 
would  enable  them,  through  the  "economies  of  scale,"  to  reduce  costs  and  operate  more 
efficiently  than  small  tribes    The  problem  with  this  assumption  is  that  the  actual  geographic  and 
demographic  circumstances  of  a  large  tribe's  health  service  system  may  render  this  assumption 
false. 

Cherokee  Nation's  health  care  delivery  system  is  a  case  in  point    As  you  can  see  from  the 
enclosed  maps  of  our  territorial  area,  Cherokee  Nation  operates  five  clinics  located  in  five 
different  counties  in  northeastern  Oklahoma    Although  it  is  true  that  some  of  our  administrative 
health  staff' work  in  the  tribal  complex  in  Tahlequah,  each  of  the  five  clinics  has,  as  it  must,  its 
own  administrative  and  programmatic  staff",  since  all  are  located  great  distances  from  each  other 
and  many  miles  from  the  tribal  complex    (The  clinic  nearest  to  the  complex  is  the  Wilma  P 
Mankiller  Health  Center  in  Stilwell,  about  30  miles  away,  and  the  farthest,  in  Nowata,  is  about 
105  miles  from  the  complex  )  These  five  health  centers  serve  about  100,000  Indian  people, 
Cherokee  and  non-Cherokee  alike,  who  are  dispersed  over  a  territorial  area  of  some  9238  sqtiare 
miles.  Many  of  these  people  reside  in  remote,  sparsely  populated  areas,  or  in  the  numerous  small 
Indian  communities  wedged  deep  in  the  hill  country  of  eastern  Oklahoma. 

Perhaps  the  so-called  "economies  of  scale"  apply  to  large  health  care  systems  structured 
and  operating  under  ideal  circumstances.   Unfortunately,  our  own  health  care  system  must  operate 
within  the  geographic  and  demographic  realities  of  Cherokee  Nation    Our  clinics  are  outposts  of 
health  care,  strategically  located  so  as  to  reach  a  widely  dispersed,  njral  population  of  eligible 
users.   Five  clinics  require  five  separate  stalls  of  administrative,  professional  and  clerical 
personnel,  each  must  be  furnished,  equipped  and  maintamed  separately    None  are  located  near 
major  metropolitan  areas  or  airports    The  road  and  highway  system  here  is  mediocre  at  best,  and 
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often  very  poor.   Access  to  our  health  care  facilities  is  always  an  issue,  especially  for  older  tribal 
members. 

As  a  consequence  of  these  and  other  inherent  problems,  it  is  conceivable  that  some  small 
tribes,  those  whose  populations  are  concentrated  in  the  vicinity  of  an  Indian  health  center  or 
hospital,  would  enjoy  far  greater  administrative  and  programmatic  economies  than  does  the 
Cherokee  Nation 

In  fairness  to  Dr  Trujillo,  many  tribal  representatives  advocated  another  version  of  the 
Tribal  Size  Adjustment  Formula,  one  which  would  have  diverted  an  unconsciably  large  set-aside 
from  the  tribal  shares  of  tribes  with  large  user  populations  for  redistribution  to  tribes  with  small 
user  populations.  Dr.  Trujillo  rejected  this  version  of  the  formula  on  grounds  of  equity,  and  we 
commend  him  for  a  decision  which  he  considered  fair  but  which  he  must  have  known  would  invite 
intense  criticism    Still,  the  approved  formula  will  have  a  substantial  funding  impact  on  tribes 
serving  large  user  populations.  We  feel  that  the  only  rational  and  eqiiilahle  formula  is  the  one 
based  strictly  on  the  tribes'  user  populations,  the  formula  used  in  fiscal  years  1994  and  1995 

If  unavoidable  factors  such  as  the  number  of  eligible  users,  or  the  inherent  geographic, 
demographic  or  any  other  demonslralcd  inefficiency  of  a  health  care  system,  render  a  particular 
tribe's  operations  (large  or  small)  more  costly,  the  tribe  should  receive  additional  funding  from  a 
special  congressional  appropriation  earmarked  for  the  specific  purpose  overcoming  such 
inefficiencies;  a  tribe  should  not  receive  such  additional  funding  by  way  of  an  "appropriation"  by 
the  IHS  from  the  tribal  shares  of  large  tribes    The  United  States  government  alone  bears  the 
responsibility  of  adequately  funding  Indian  health  care  for  all  tribes    Shifting  part  of  this 
responsibility  to  large  tribes  through  an  allocation  formula  which  merely  redistributes  a  finite  and 
insufficient  resource  does  nothing  but  pit  large  tribes  against  small  tribes  and  diverts  attention 
away  from  the  fundamental  problem— Indian  health  care  is  and  always  has  been  inadequately 
fijnded 

With  respect  to  your  second  question  regarding  the  OGC  opinion  (to  the  effect  that  tribes 
may  contract  to  construct  federal  facilities  under  Title  I  but  not  Title  III  of  the  ISDEA),  we  have 
had  ongoing  discussions  with  the  IHS  OtYice  of  Self-Governance  regarding  this  opinion  and  its 
effect  on  a  particular  project  we  would  like  to  include  in  our  current  fiscal  year  annual  funding 
agreement    However,  we  do  not  e.xpect  that  OGC  will  alter  its  opinion  or  that  IHS  will  refuse  to 
follow  OGC's  advice 

For  yoLir  information,  there  have  been  two  OGC  opinions  on  this  issue,  one  in  August  of 
1993  and  another  in  April  of  1995  (copies  of  which  are,  enclosed)    The  second  opinion  was  issued 
after  complaints  by  self-governance  tribes  (including  Cherokee  Nation)  that  the  earlier,  1993  OGC 
opinion  was  little  more  than  a  shield  thrown  up  to  protect  another  IHS  ftinction  from  compacting 
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under  Title  III.  It  came  as  no  surprise  to  Cherokee  Nation  that  the  1995  opinion  reached 
essentially  the  same  conclusion  as  the  1993  opinion  ' 

Both  of  these  OGC  opinions  completely  ignore,  never  even  mention,  the  express  mandate 
in  section  303(e)  and  (f)  of  Title  111  that  "to  the  extent  feasible"  federal  laws  and  regulations  be 
interpreted  to  facilitate  compacts  and  to  include  of  IHS  "activities,  programs,  services  and 
functions"  in  the  self-governance  compacts,  but  instead  do  just  the  opposite    interpret  federal 
laws  and  regulations  so  as  to  frustrate  compacting  of  IHS  activities,  programs,  services  and 
functions    The  basic  argument  that  OGC  makes  in  the  1993  opinion  is  that  construction  of  federal 
facilities  requires  extensive  federal  oversight  as  a  matter  of  law,  more  oversight  than  the 
underlying  policies  of  Title  111  self-governance  will  tolerate,  so  that  this  particular  activity  is  off- 
limits  to  Title  111  compacting 

The  reasoning  behind  the  opinion  is  both  flawed  and  patronizing    The  opinions  is  flawed 
for  the  reason  that  section  303(a)(6)  requires  the  Secretary  of  Health  and  Human  Services  to 
provide  funding  in  the  annual  funding  agreement  for  programs,  services,  flinctions  or  activities, 
"in  an  amount  equal  to  that  which  the  tribe  would  have  been  eligible  to  receive  under  contracts 
and  grants  under  this  Act  "  Nowhere  in  Title  III  is  there  any  language  which  would  suggest  that 
some  Title  I  contract  activities  are  inappropriate  for  Title  III  agreements. 

Assuming  for  the  sake  of  argument  that  federal  construction  projects  require,  as  a  matter 
of  law,  as  much  federal  oversight  as  OGC  contends  (and  we  feel  that  this  point  is  more  than  just  a 
little  overstated  in  the  opinions),  the  policies  of  self-governance  would  hold  that  the  tribe,  and  not 
OGC,  should  decide  whether  it  wishes  to  take  on  an  activity  or  project  which  requires  federal 
oversight.   If  the  tribe  decides  that  it  can  accept  the  federal  supervision,  then  it  should  be  allowed 
to  include  the  project  among  its  other  compacted  programs  and  activities 

In  fact,  compacting  activities  which  require  some  federal  oversight,  supervision  and/or 
presence  are  a  commonplace.   Cherokee  Nation,  for  example,  engages  in  many  activities  on  trust 
land  which,  under  the  National  Environmental  Policy  Act  ("NEPA"),  require  an  environmental 
assessment  to  determine  whether  an  environmental  impact  statement  is  necessary    Cherokee 
Nation  engages  in  scoping,  public  comment,  site  analysis  and  assessment,  and  then  drafts  an 


'The  April  1995  opinion  is  extremely  confusing    It  states  that  funding  for  a  federal 
construction  project  may  be  "identified"  in  a  Title  111  annual  flinding  agreement,  but  that  this 
funding  must  be  obligated,  funded  and  expended  pursuant  to  Title  I  of  ISDEA  and  in  accordance 
with  a  Title  I  contract    The  1995  opinion  fails  to  state  why  funding  "identified"  in  a  Title  III 
agreement  must  also  be  tied  to  a  separate  Title  I  contract,  no  authority  is  cited  for  this  proposition 
nor  any  explanation  given  as  to  why  a  Title  III  agreement  could  not  be  used  to  cover  the  entire 
transaction    We  are  left  to  speculate  that  OGC  believes  that  the  rationale  behind  the  1993 
opinion,  discussed  below,  also  justifies  the  conclusions  of  the  1995  opinion 
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environmental  analysis  ("EA")    Under  NEPA,  however,  as  a  matter  of  law,  only  a  federal  official 
can  make  a  "Finding  of  No  Significant  Impact,"  so  this  is  done  by  an  official  within  the  BIA  after 
reviewing  the  tribe's  EA  and  other  documentation    This  entire  process  is  conducted  under,  and 
funded  through,  Cherokee  Nation's  Title  IV  self-governance  compact  with  the  Department  of 
Interior.   (There  are  many  other  examples — such  as  our  tribal  land  leasing  program  or  our  IIM 
account  management  activities.)  It  would  seem  that  OGC  would  exclude  these  other  activities 
from  Title  III  compacting  as  well  due  to  the  element  of  federal  oversight. 

In  my  written  testimony  before  this  Committee,  I  stated  that  OGC's  position  on  this  issue 
leads  to  an  absurd  result,  that  a  construction  project  may  be  contracted  under  Title  I  but  not  Title 
III.  I  feel  my  statement  was  accurate    What  OGC  has  done  is  to  take  the  principles  of  self- 
governance  and  turn  them  into  a  sword — to  fight  self-governance    We  feel  that  it  is  important 
that  the  Committee  be  made  aware  of  this  barrier  to  implementing  self-governance  within  IHS. 

Again,  I  thank  the  Committee  for  this  opportunity  to  express  my  views. 

Sincerely, 


Pamela  E.  Iron 

Executive  Director,  Health  Programs 


PLlwh 
Enclosures 


cc:  Wilma  P.  Mankiller,  Principal  Chief 

David  A  Mullon  Jr  ,  Director,  Law  &  Justice 
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Michel  E.  Lincoln,  Acting  Director 
Indian  Health  Service 

Barbara  Hudson,  Attorney 
0itClce  of  the  General  Counsel 

iiest  for  Opinion  93-861   Facilities 
ConBtruction  Programs  Onder  Self -Governance 


In  preparing  for  the  ijaplenentation  of  Title  III  of  the  Indian 
Self  Determination  Act,  you  have  asked  our  opinion  on  the 
following  questions. 

1.   May  IHS  waive  the  Federal  Acquisition  Regulations  (FAR)  for 
construction  projects  in  Title  III  compacts? 

Tour  question  assumes  that  Title  III  compacts  and  funding 
agreements  will  be  used  to  define  the  relationship  between 
IHS  and  a  tribe  for  discrete  Federal  construction  projects, 
e.g.,  construction  of  an  IHS  hospital  or  outpatient 
facility.   However,  we  do  not  view  the  construction  of  a 
Federal  facility  as  appropriate  for  inclusion  within  a 
compact  or  funding  agreement.   This  would  include  sanitation 
facilities  constructed  under  Pub.  L.  86-121  authority  and 
later  transferred  to  a  tribe  under  that  authority.   While 
Indian  tribes  may  contract  under  the  Indian  Self 
Determination  Act  (ISDA)  for  discrete  construction  projects 
including  clinic  and  sanitation  facilities,  there  is  nothing 
in  Title  III  that  changes  what  is  essentially  a  procurement 
relationship  between  the  IHS  and  the  tribe  for  construction 
of  discrete  Federal  projects. 

To  answer  your  specific  question,  we  do  not  believe  that  IHS 
has  any  additional  waiver  authority  with  respect  to  the  PAR 
under  Title  III  compacts  than  it  does  under  Title  I 
contracts.   With  respect  to  the  construction  of  Federal 
facilities,  the  contracting  officer's  responsibility  is  an 
inherently  governmental  function  which  must  be  performed  by 
an  official  of  the  Executive  Branch  of  the  United  States. 
The  Office  of  Management  and  Budget  (0MB)  issued  a  policy 
letter  that  sets  forth  the  functions  which  must  be  performed 
by  Government  employees.   According  to  the  policy  letter, 
"(a]n  inherently  governmental  function  involves,  among  other 
things,  the  interpretation  and  execution  of  the  laws  of  the 
United  States  so  as  to:   (a)  Bind  the  United  States  to  take 
or  not  to  take  some  action  by  contract  ...."   Further, 
Appendix  A  of  the  policy  letter  lists  the  awarding, 
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adKinlst.erlng,  and  terminating  of  contracts  as  examples  of 
inherently  governmental  functions.   (57  Federal  Register 
45096  -  45103  (1992). 

Moreover,  the  legislative  history  surrounding  the  enactment 
the  1987  amendments  to  the  ISDA  recognized  that  certain 
Secretarial  functions  could  not,  as  a  natter  of  law,  be 
contracted  or  performed  by  non-government  employees .   The 
orlQtn'fl  drafts  for  the  1988  amendments  to  ISDA  proposed 

'"'  jgthb  Secretary's  authority  to  contract  "any  and  all 
jnii||ion8,  authorities  and  responsibilities  of  the 
l^fl  Sdlealth  and  Human  Services  under  the  Act  of 
l'9i54.  •   S.  Rep.  274,  100th  Cong.  Ist  Sess.  71 
(1987).   However,  prior  to  final  enactment  of  the  1988 
amendments,  the  above  language  was  deleted  based  on  legal 
and  constitutional  questions  raised  by  the  Department  of 
Justice.   The  Department  of  Justice  concluded  that  the 
proposed  language  was  in  serious  tension  with  the 
constitutional  doctrine  of  separation  of  powers  and,  in 
particular,  with  the  Appointments  Clause  of  Article  II, 
Section  2,  Clause  2.   Under  the  U.S.  Constitution,  a  person 
y^o  exercises  'significant  authority  pursuant  to  the  laws  of 
the  United  States'  is  an  'Officer  of  the  United  States',  and 
must,  therefore,  be  appointed  in  the  manner  prescribed  by 
the  Appointments  Clause.   Buckley  v.  Valeo.  424  U.S.  1,  126 
(1976).   Representatives  of  tribal  organization  obviously 
are  not  appointed  as  principal  officers  by  the  President 
with  the  advice  and  consent  of  the  Senate,  or  as  inferior 
officers  by  the  President  alone,  the  Courts  of  Law,  or  the 
Head  of  a  Department,  as  provided  for  by  that  clause.   Thus, 
the. Secretary  of  HHS,  who  is  an  Officer  of  the  United 
States,  may  not  enter  a  compact  which  divests  the  Secretary 
of  inherently  governmental  functions. 

In  conclusion,  we  believe  that  Title  III  compacts  may 
appropriately  be  used  to  plan,  conduct,  consolidate, 
redesign,  and  administer  programs  but  not  for  a  discrete 
construction  project.   A  Self  Governance  (SG)  Tribe  may 
continue  to  use  the  Title  1  authority  to  apply  for  a 
construction  contract.   Under  section  105(a),  the  Secretary 
continues  to  have  authority  to  waive  certain  FAR  provisions 
which  he  or  she  determines  are  not  appropriate  for  the 
purposes  of  the  contract.   However,  we  find  no  legal  basis 
which  would  permit  the  Secretary  to  enter  a  compact  for  the 
construction  of  a  Federal  facility  thereby  waiving  the 
contracting  officer's  inherently  governmental  function 
related  to  construction. 
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May  the  requirements  of  the  Davta-Bacon  Wage  rates  be  waived 
by  the  Secretary  or  the  Self -Governance  Tribe  for 
construction,  naintenance,  and  improvement  projects  in  Title 
III  compacts? 

Clearly,  section  7,  which  describes  the  Davis-Bacon  wage 
requirements,  applies  to  construction  contracts  under  Title 
1.   Ab  discussed  above,  we  do  not  view  the  construction  of  a 
Federal  facility  as  appropriate  for  inclusion  in  a  compact 
or  .funding  agreement.   Moreover,  even  if  compacts  were  used 
flg]g{j:<^jj8truction,  *re  believe  section  7  of  ISDA  would  apply 
'j'C6B|jpact8 . 

In  answer  to  your  question,  we  find  no  authority  for  the 
Secretary  to  waive  section  7  or  the  Davis-Bacon  Act. 
However,  it  Is  Important  to  note  that  there  is  an  exception 
to  the  application  of  the  Davis-Bacon  Act  to  tribal 
govemnente.   Under  the  Davis-Bacon  Act,  the  Solicitor  of 
Labor  concluded  that  States  or  political  subdivisions  of 
States  are  not,  as  prise  contractors,  bound  by  the 
prevailing  wage  requirements  of  the  Act.   This  exception  has 
been  Interpreted  to  include  force  account  labor  of  Indian 
tribal  governments  and  tribal  governmental 
instrumentalities . 

May  we  assume  that  Self  Governance  tribes  assume  all  legal 
responsibilities  for  obtaining  clearances  and  have 
obligation  for  environmental  compliances,  handicapped  access 
compliances,  energy  conservation  compliance,  etc? 

As  previously  indicated  in  opinions  from  this  office  (see 
attached  opinions  by  Lindsay  Naas ) ,  the  FAR  governs  all 
Federal  construction  contracts.   As  described  in  the 
attached  opinions,  responsibilities  for  obtaining  clearances 
and  compliance  with  Federal  and  State  laws  continue  to  be  an 
IMS  responsibility. 

May  IHS  require  SG  tribes  to  sign  an  assurance  for 
compliance? 

See  answer  to  question  3. 

May  IHS  require  the  SG  tribes  to  sign  the  compact  with  this 
requirement? 

See  answer  to  question  3. 
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Are  the  compacts  authorized  by  Title  III  considered 
•contracts"  or  'grants',  or  neither? 

Although  not  specifically  applicable  under  section  9  of 
ISDA,  the  Federal  Grant  and  Cooperative  Agreement  Act  of 
1977,  31  U.S.C.  6301,  et  seq . ,  provides  a  good  point  of 
reference  for  defining  the  three  basic  types  of  legal 
instruments  which  the  government  uses  to  transact  business. 
They  are  a  procurenent  contract,  a  grant,  and  a  cooperative 
agi^eeiaent .  I 

|rolB€i^<t^  contract  is  defined  as  an  instrument  used  to 
Pptopieirty  or  services  for  the  direct  benefit  or  use 
of  the  Onited  States  Government.   31  U.S.C.  6303.   A  grant 
is  an  instrument  between  the  Federal  Goveimment  and  a  non- 
federal entity  when  the  principal  purpose  of  the 
relationship  is  to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose  and  no  substantial 
continuing  Involvement  of  the  Onited  States  is  expected  in 
carrying  out  the  activity  covered  by  the  grant  agreement. 
31  U.S.C.  6304.   A  cooperative  agreement  is  a  legal 
instrument  which  is  used  between  the  Federal  Government  and 
a  non-federal  entity  iirtien  the  principal  purpose  of  the 
relationship  Is  to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose  of  support  or 
stimulation  authorized  by  law,  and  substantial  involvement 
is  expected  between  the  United  States  and  the  recipient  in 
carrying  out  the  agreement.   31  U.S.C.  6305. 

Often  agreements  between  governments  are  referred  to  as 
compacts.   These  compacts  contain  characteristics  of  both  a 
contract  and  a  grant.   According  to  the  Supreme  Court, 
compacts  have  many  of  the  indicia  of  contracts,  i.e.,  they 
contain  legally  binding  rights  and  obligations  for  the  two 
governments.   (Texas  v.  New  Mexico,  482  U.S.  124,  128 
(1987).)   While  a  compact  may  be  a  type  of  contract,  we  note 
that  it  is  not  a  procurement  contract  because  it  is  not  a 
contract  for  the  procurement  of  goods  and  services  for  the 
United  States.   Further,  while  a  compact  has  many  of  the 
indicia  of  a  contract,  it  also  has  characteristics  similar 
to  an  assistance  relationship,  e.g.,  grant,  in  that  IHS  has 
little  continuing  involvement  with  the  Tribe  as  it  carries 
out  the  programs  under  the  compact . 

In  summary,  while  compacts  have  characteristics  similar  to 
both  grants  and  contracts,  a  compact  has  its  own  unique 
authority  under  Title  III  of  the  ISDA  which  essentially 
establishes  a  demonstration  program. 


Page  4 


122 


Oul-lS-95  08:25A 


I  hop©  thlB  Information  1b  helpful  to  you.   If  you  have  any 
questions,  please  feel  free  to  contact  me  at  301-443-1212. 

Barbara  Hudson 
Attachments 
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Page  7  -  Contractlbility  of  SFCB  Program  at  Kincheloe 

contract  for  the  "initial  project  activitiea",  or  37.58%  of  the 
total  progreiffl,  the  available  base  funding  would  have  been  $30,506 
for  fiscal  year  1990.   Under  section  106(a)(2)  of  the  Act, 
contract  support  costs  would  be  added  to  the  base  amount 
determined  under  section  106(a)(1). 

CONCLUSION 

The  requisition,  cost  estimate,  and  inspection  activities  of 
the  SFCS. program,  (or  essentially  all  of  the  activities  related  to 
managOT^ht ; of  thfe  actual  construction  contracts )  are  effectively 
reqxiifisia^ tfj^' the  PAR  to  be  conducted  by  federal  employees.   Thus, 
MITC's  proposal  that  a  tribally  employed  Field  Engineer  would 
serve  as  the  technical  representative  for  the  government  COR  and 
would  monitor  project  activity  cannot  be  approved.   The  remaining 
portion  of  the  SFCB  program  may  be  assumed  under  a  Self- 
Oetemination  Act  contract. 

Under  section  106(a)(1)  of  the  Act,  the  base  funding 
available  for  this  program  for  fiscal  year  1991  will  be  the 
amount  determined  by  the  MX   to  be  available  for  the  Kincheloe 
SFCB  program,  plus  project  support  funds,  multiplied  by  the 
percentage  of  total  SFCB  activities  to  be  contracted.   Under 
section  106(a)(2),  contract  support  costs  would  be  added  to  the 
base  funding  amount.   The  IHS  may  retain  the  portion  of  base 
funding  available  for  the  program  commensurate  with  the  portion 
of  SFCB  program  activities  retained. 

Lindsay  Naas 
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OtPAITMCNTOF  HEALTH  H  HUMAN  SEIVICES 


April  17,    1995 


Ornea  •(  tw  G«W«  Cou 
^<Ate  Hum  Ot«WM 


TO 


SUBJECT 


Klchasl  R.  Tziijlllo,  DIr*ctoc 
Indian  BMlth  Mrric* 

'Baxbara  Budtoa,  Attomay 

Of fica  of  the  Gaaaral  Coiuual 

Construction  and  Titla  IXZ  of  tha  Indian  Salf 
Determination  Act  (ISDA) 


Thia  Beaorandoa  is  in  responia  to  yotir  raqoast  that  v  raviav  cor 
foraar  legal  opinion,  dated  August  24,  1993.     Too  ask  if  foods 
appropriated  for  constrveting  health  care  faclUtlea  any  be 
Inclitded  la  an  Annoal  mnding  Agxeesant  (AVAI  owlar  Tltla  Xzn 
Znitially,  the  question  appears  relatlralj  alalia  and  itxaight- 
forvard.     Eowever,  va  nust  consider,  not  only  whether  funds  rntt 
be  included  in  an  ATA,  but  tha  law  goraming  tha  obligation  and 
expend! tore  of  auch  funds,     tot  exaaple,  does  including 
construction'  funds  in  an  A7A  change  the  relationahip  betvean 
the  tribe  and  the  Federal  govemaant?     In  other  words,   is  a  tribe 
peraittad  to  take  over  all  Federal  functions  related  to  the 
direct  Federal  construction  of  a  facilitT*  aimply  because  it  has 
funding  in  its  A7A7     AltamatlTely,  say  the  tribe  use  tha 
construction  funds  in  an  A7A  for  tha  construction  of  a  tribal 
facility  under  tribal  procureaent  rales?     to  ansvar  these 
questions,  we  examine  decisions  of  the  coaptroller  general  with 
regard  to  iaprovenant  of  property  and  the  construction  authority 
of  the  Indian  Health  Service  (IBS). 


'The  word  construction,  aa  used  in  this  opinion,  alio 
includes  daslgn. 

Hrhen  the   term  direct  Federal  construction  is  used  in  this 
opinion,  w«  Bean   the  construction  of  a  facility  with  Federal 
funds  and,  upon  completion,   title  to  such  facility  belongs  to 
the  Federal  govez-ninent.      The  ten  Federally  assisted  construction 
Beans  any  construction  involving  Federal   funds   in  which  the  final 
ownership  of  the    facility  does  not  reside  with  the  Federal 
govemnent. 
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S«ie  D«t«nilMtion  Act  (X8DA)  (Public  Law  93-«3«)*«  «Ad  th« 
Xndiu  Sanitation  raellltlM  Act  (iSTk)  (Publlo  Lav  li>iaxi* 
with  racpact  to  construction  of  sanitation  faoilitiaa 
projacta. 


ZX.   IBS  CONSTROCTXOM  AOTHORITY 


1%.   An>I»PItXATZO«  ACT 

tU«  Appropriation  Act  anthorlsos  th«  «icp«ndlturs  of 
funds  for  construction  of  hoalth  caro  and  rolatsd 
audliary  facilltios  as  authoritsd  toy  tb«  Indian  Salf- 
Datanination  Act  (Poto.  L.  »3-«3t)  and  tits  Indian 
Haalth  Cars  Zaprovoaant  Act  (ZBCZA)  (Pub.  L.  94-437)* 
and  for  tha  construction  of  •anitation  faoilltias  for 
Indian  hoaas  and  coaaunitias  as  authoirlM^  by  tha 
Indian  sanitation  Paoility  Aot  (I87A)  (Pub.  L.  tC-Ull. 
Tbaraforo,  vo  aust  considar  what  thasa  lavs  author is« 
with  raspact  to  construction. 

s.  sacxioi  loa  of  zm* 

SaoticQ  102  of  Titla  I  of  IS&A  aotborifas  IBS  to  aatar 
into  contracts  with  tribos  for  tha  construction  of 
redaral  faoilitiaa. "  rttm   Indian  Salf  Oataraliiatloa 
Aot  Aaandaents  of  1994**  aada  significant  chaagaa  in 
Titla  I  of  ISOA.  Pirst,  saotion  lOS(a),  as  aaandad, 
states  that  Fadaral  contraoting  laws  do  not  apply  to 
contracts  antarad  undar  saotion  102  of  ISOA.  Sacoad, 
tha  applicability  of  tha  Padaral  Aoqoisltlon 
Rsgolations  (PAR)  Is  rastrlctad  and  subjact  to 
nagotiatlon  batwaaa  tha  partlas.  Third,  saotloa 
104(f),  as  aaandad,  stataa  that  titla  to  a  Padaral 
facility  usad  in  connactioa  with  a  saotion  102  salf- 
datarmination  contract  for  haalth  sarvicas  vasts  with  a 


*29  U.S.C.  450  «t  £fig* 

*42  O.S.C.  3004a. 

*43  O.8.C.  1601  t£  AfiS* 

**  Ha  nota  that  saction  9  paraits  tha  IBS  to  usa  a  grant 
undar  aactioB  102  in  liao  of  a  contract. 

"Pub.  L.  103-413,  103rd  Cong.,  3nd  Sass.  (1994) 
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trlb«  unl«a«  th«  tribe  r*qu«at«  oth«rvls«.  Rovavvr, 
the  tltl«  it  subject  to  «  ravaraionury  Intaraat  in  th« 
•vant  of  ratroc«salon«  raelslea,  or  tarainatlon  of  tha 
ISOA  contract  or  grant. 

Thua,  IRS  h«a  statutory  authority  to  contract  with 
Indian  trlhaa  undar  Titla  X  of  tha  ISOA  for  direct 
r«daral  conatructlon  orojacts.  Rovavar,  bacausa  th« 
abova  aactlona  apeclflcally  ralata  to  contraeta  nmlaf 
ff^iaw  loa.  va  do  not  ballava  that  thay  ar«  appllcabla 
jbo  titltt  XXX  cciipaots. 


t'li 

C,        SBCTXOM  103  Of  XSOA 

Section  103(b)  authorisaa  XH8  to  aaka  grant*  to  trlbaa 
for  tha  construction  of  health  care  facilities." 
Title  to  a  faoility  constructed  under  a  grant  generally 
reaaiaa  with  the  grantee.  While  aeotion  103  authorises 
grants,  the  Public  Health  Service  (PBS)  has  Baintained 
a  policy  that  grants  under  XSOA  vlll  not  be  used  to 
construct  facilities.  However,  this  decision  is  « 
■atter  of  agency  policy  end  it  is  our  understanding 
that  XBS  has  regoested  «  review  of  this  PBS  policy. 

We  note  that  section  105(a),  vhlch  valves  Federsl 

contract  and  cooperative  egreeaent  lavs,  does  oqt  valve 
Pedaml  grant  lavs."  In  the  event  that  PBS  peraits 
IBS  to  use  its  authority  to  make  grants  for 
construction ,  it  is  laportant  for  IBS  and  the  grantee 
to  raviav  tha  fedaral  re<juir«a«nta  related  to 
conatructlon  grants  Including  requlrcaants  for 
rederally  aaslsted  construction.  Listed  belov  are  soae 
of  the  Federal  requireaents  that  ve  believe  are 
applicable  to  section  103  grantst 


"Such  facilities  say  be  characterlxad  at  Federally  assisted 
construction. 

"one  alght  argue  that  this  oaission  siaply  vaa  an  oversight 
on  Congreaa'  part.  Bovaver,  the  leglalatlva  hlatory  does  not 
support  such  a  conclusion.  Tlia  Senate  bill,  vtaich  b«cuM  Pub.  L. 
103-413,  at  one  tiaa  contained  language  trfaicta  would  have  eade 
Psderel  grent  lavs  Inapplicable  to  section  103  grants.   (8.  Rep. 
103-374,  103rd  Cong.,  2nd  Sesa.  1994,  1994  LEXIS,  Legls  library, 
Catrpt  file.)   Because  such  language  was  reaoved  prior  to 
enactaent,  there  is  strong  evidence  that  Congress  did  not  Intend 
to  waive  Federal  grant  requireaents. 
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43  CFR  Part  36,  Subpart  K— Cranta  for 
Construction, 

Chapter  rv  ot  tho  PRS  Grants  Adalnlstratlon  Kamial 
(CAM)   on  Veq«ir«a«nts  for  conatniction  granU, 

part  140  of  Chaptar  I  of  th«  PHS  CAN  on  protactiaa 
th«  Fadaral  intaraat  In  raal  prop«rty  acoulrad 
with  grant  funds,  ^ 

PBS  Grants  Policy  8tat«««uit  (aspoclalXy  nota 
Appondlxa), 

BBS  published  guldallnas  for  Fadarally  asslstad 

construction  (HBS  Tachnical  Handbook,  Pabruaxv 
1994),   and  ' 

4S  cnt  Parts  74  and  92. 
0.         SECTION  303   of   ISOA 

Saotlon  303(a)(1)  of  TlUa  zzz  avthorlsas  tlM  aaeratarr 
to  antar  into  APIs  vitb  tribas  for  tha  adBlnistratln 
of  aetivitiaa,  prograss,  sarvlcaa,  and  fanctions.    «* 
ballsva  tbat  this  langoaga  is  broad  anotaob  to  Inoloda 
taking  ovar  a  Fadaral  construction  function.     Bovavar, 
if  Federal  construction  is  a  function  that  a  tribe  aar 
tales  over  under  Title  XIZ,   a  guastion  naturally  erisea 
as  to  what  is  tha  relationship  betveen  tha  tribe  and 
the  IBS  vlth  respect  to  carrying  out  tha  Federal 
project.     Siaply  identifying  funds  la  an  AFA  does  not 
change  the  fact  that  it  is  direct  Federal 
construction.** 

While  funding  could  ba  identified  ia  a  Title  III  »jx 
for  use  under  a  Title  I  contract  or  grant,  ve  find  • 
nothino  in  Title  III  which  would  dianga  or  override 
other  lav  related  to  direct  Federal  construction. 
Thus,  the  construction  would  be  carried  out  under  the 
provisions  and  authority  of  a  Title  I  contract  or 
grant." 


**Xm  discussed  below,    IBS  nay  not  contract  for   inherent 
Federal  functions. 

^As  noted  herein,   by  virtue  of  section  lOS(e),   the 
applicability  of  Federal  Acquisition  Regulations  to  construction 
contracts  is  restricted  and  subject  to  negotiation  betveen  tha 
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E.       Indian  Sanitktlon  Paellltitt  Act   (Pub.   L.   l«-13i) 

In  addition  to  tha  .authority  oC  ISDA,    tha  appropriation 
act  authorlzas  construction  funds  to  b«  usad  undar  ttaa 
authority  of  Pub.   L.   K-131,    tha  Indian  Sanitation 
racilitle*  Act.**    Tlia  ZSFA  authorlzas  ihs  to  construct 
sanitation  facilities  "by  contract  or  otharvisa"  and  to 
■ak»  "such  arran9ajiants  and  agreeaants"  with  tribas 
ragkkiirdinv  contributions  toward  tta«  conatruotioB  as  ar* 
raqa!()iittl«  and  vill  bast  assurs  futur*  maintananca  of 
lfi«plMu«.     This  authority  has  baan  Intarpratad  to 
9iva' tha  IBS  broad  discration  in  choosing  aathods  of 
providing  sanitation  facilitiaa. 

Currantly,  construction  of  sanitation  facilitiaa  is 
acco^lishad  through  an  agraasant  authorisod  undar 
Public  Lav  8C-131  vhieh  sata  fortb  tha  scepa  of  verk 
and  aathod  of  aoeoapllahlng  th«  work.     W«  baliava  that 
funds  say  ba  idantif iadHn  an  APA  undar  titla  ZIZ  for 
construction  of  sanitation  facilitiaa.     Rovavar.  as 
pravieusly  discussad,  slaply  idantifying  funds  la  aa 
ilk  doas  not  diaaga  tha  fact  that  it  la  Padarally 
assistad  construction  undar  ISPA.     As  such,  funds  voold 
ba  obligatad  and  axpandad  uzxlar  an  agraaaant  authorlsad 
undar  tha  ISPA  as  currantly  ia  tha  practice  whan  thaaa 
projects  are  incorporated  into  APAs." 

Zb  suaury,  va  believe  that  funds  aay  ba  identified  ia  aa 
APA  for  construction  purposes.     Bovever.   the  APA  aust 
specify  that  such  funds  only  aay  ba  obligated  and  expended 
undar  a  specific  statutory  eonatruction  authority,  e.g., 
aaction  102   of  ISDA,    aaction  103  of   ZSDA,    Public  Law  86-131, 
etc." 


parties.    Other  Pederal  lavs  related  to  acquisition  are  not 
arolieabla  unless  expressly  provided  in  such  lav. 

*'43  U.S.C.   3004a.     Ttia  appropriation  act  specif iss  that  any 
funds  tranafarrad  froa  the  Dapartaant  of  Bousing  and  Orbaa 
Developaeot  (BUD)   to  IBS  are  usad  undar  the  authority  of  ISPA  and 
ZSDA. 

'^Purthar,  aa  diacusaed  below,   IBS  aay  not  contract  for 
inherent  Padaral  functions. 

'*Slallarly,   we  note  that  funds  appropriated  and  allocated 
undar  tha  Indian  Bealtb  Care  laprovcaant  Act  for  conatructioa 
Bust  be  obligatad  and  expended  under  that  authority. 
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XXZ.  KUOCKtlOV  or  FUNDS 

A.    STATUTORY  REQUIREXENTS 

This  opinion  naturally  raises  questions  with  respect  to 
allocation  of  construction  funds.  Zn  addrassinc  these 

Sestions,  it  is  iaportant  to  consider  the 
terrelationship  anong  the  follovina  three  sectione  of 
XSOA.  First,  section  303(a)  («)  states  that  the 
Seerttary  shell  provltf*  an  aaount  equal  to  that  vhldi 
UM  tribe  vould  MV«  been  eligible  to  recelva  wider  • 
titi«i^X  contract.  S«ccnd,  ••ctioa  10<(«)  atmtas  that 
the^lBbont  of  funds  provided  to  a  tribe  with  •  solf 
detemlnation  contract  shall  not  be  less  than  the  XHS 
otherwise  voald  bava  provided  for  the  oparation  of  tha 
proqraa.  further*  tha  aaount  of  funds  aay  Include  a 
tribe's  share  of  certain  headquarters  and  area  office 
fuDotioos,  coaaonly  referred  to  as  "tribal  sharas." 
Hiird,  section  30C  states  that  the  Secretary  say  not 
interprat  ZSEXA  to  raduoa  funda  that  any  other  tribe  is 
eligible  to  receive  under  section  103.  ihos,  tha 
allocation  of  conatruotion  funds  auct  be  consistent 
vith  these  statutory  provisions. 

Based  oa  these  atatatory  requirsaeata,  we  bellava  that 
the  aaount  of  tha  contract  la  what  tha  Secretary 
otherwise  would  hava  provided  for  the  construction  of 
the  faoilitv.*  It  is  our  understanding  that  tha 
agency  provides  Congress  vith  estiaated  costs  for  ths 
construction  of  spacif iad  facilities.  Next,  tha 
appropriation  coaalttaa  Identifies  a  specified  aaount 
in  the  luap  sua  appropriation  for  a  particular 
facility.  Subsequently,  the  agency  deteraines  final 
cost  astiaates  for  tha  facility  and  awards  a  contract 
for  direct  Federal  conatruotion.  Ve  note  that  tha 
aaount  of  tha  cootraot  ia  based  oa  tha  final  cost 
estiaate.  Any  dIXferanca  in  this  aaount  and  tha  aaount 
identified  in  the  lagialative  history  reaaina  vith  the 
Federal  agency. 

■.    ZjrHERZNTLY  rSOSRAX.  FDHCTKmS 

As  noted  ia  our  August  23,  19f3  opinion,  XHS  has 
functions  which  era  inherently  Federal,  e.g., 
contracting  officer.   In  other  words,  functions  which 
aust  be  carried  out  by  a  Federal  eaployea.  IBS  aay  not 


"Section  104(a)(1)  of  ISOA. 
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•ntcr  a^rccacnts  vhlch  allocAt*  fund*  that  ar* 
acsociatad  with  inharantly  radaral  functions.  Of 
eoursa,  it  is  a  aattar  of  aqancy  diacratlon  to 
datarsina  tha  aaount  of  funds  necaasary  to  carry  out 
thesa  radaral  functions. 


COMCRESSIONAL  ZiTrEMT 

IBS  racalvas  «  luap  sua  appropriation  for  faoilltlas 
cbnslaniation.      In  th*  abaanco  of  spoolflo  statutory 
dUiriaetlion,  tbs  allocation  off  funds  froa  a  luap  sua 
appropriation  is  a  aattar  off  agency  dlsoration.*    Wa 
nota  that  tha  appropriation  act  usually  doas  not 
roqulra  that  IB3  spend  appropriation  ftmds  in  tha  XS8 
faeilltias  appropriation  on  particular  projacts. 

Hovavar,  th*  appropriation  coaaltt**  reports  do  spaciffy 
that  funding  is  aaraarkad  for  particular  haalth  f»r« 
facility  construction  projaots.     Whil*  an  aganoy  is  not 
bound  by  this  logislatlv*  history,  *aa  agency's 
decision  to  ignore  conaressional  expectations  aay 
axpoee  it  to  grave  political  oonsequeaoes.**     Iha  xn 
facilities  appropriation  also  Includes  funding  for 
saniUtion  facilities  vhldi  is  distrltetad  based  on  the 
agency's  priority  systsa."    We  find  nothing  la  Title 
ni  that  requires  the  agency  to  diange  its  aethod  off 
allocatiiH  funds  appropriatad  for  health  care  facility 
oonstructioa  or  for  aanitatlea  construatiaa. 

Further,  as  explained  above,  section  10<(a),  which 
governs  Title  XXX  allocations  under  section  303(a)  ((), 
ties  funds  available  for  coapacting  to  what  the  XHS 
■otharvise  would  have  provided  for  aeration  of  the 
prograa.*     In  other  words,  iff  IBS  voold  have  allocated 
funds  for  the  constructloa  off  a  specified  facility 
which  would  serve  a  particular  tribe,   then  another 
tribe,  which  would  not  benefit,   is  not  entitled  to 
tribal  shares  with  respect  to  that  project. 

For  exaaple,   a  tribe  eight  aroue  that  under  an 
allocation  aethodology  for  tribal  shares,  it  is 
entitled  to  its  share  of  th*  entire  appropriation  foor 


»Llt)fto^n  Yr   ^toi^-    113  ».Ct  3024,    2031    (1»«3). 

"lA.   et  2032. 

*'See  aaction  303  of  tha  Indian  Bealth  Care  laprovcaent  Aet. 
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facilitlas,  includina  funds  for  p«rticul«r  orolacta 
If  th«  trib«  t«k«s  -Ita  .har.*,  th«ra  uy  not  bl 
sufficient  rsaslnlng  funds  to  construct  ths  health  cara 
facllltlas  for  vhlch  Congrass  Included  funds  In  tha 
appropriation.  'Siailarly,  a  triba  aight  aroua  that  It 
is  antitlad  to  its  shara  of  sanitation  faciXitias 
construction  funds.  If  IHS  provides  these  tribes  with 
their  "share"  of  such  funds,  it  say  violate 
Congressional  intent  that  these  funds  be  allocated  on  a 

gi9i:'ity  basis.  It  the  agency  provides  tribal  shares 
ittieh  cases,  it  say  face  severe  critlcisa  froa 
Congx^^ss. 

Ttierefore,  in  calculating  tribal  shares,  the  agency 
should  consider  the  aaount  it  would  otherwise  have 
provided  for  the  prograa  under  section  106(a)  together 
with  any  applicable  legislative  history. 

IV.   PAYNDIT  or  FXmDS 

As  discussed  above,  if  a  tribs  daslrss  it  say  choose  to 
identify  funds  in  its  ATA  for  construction  and  obligate  and 
expend  su^  funds  under  a  Titla  I  construction  contract,  • 
Titla  I  grant,  or,  la  tha  caaa  of  saaitatioa  facilitiea, 
through  aa  agrecaent  authoriicd  under  the  I8FA.  Za  socfa  « 
case,  payaent  of  funds  would  be  governed  by  section  lOS(b) 
of  ISDA  iriiich  states: 

Payaents  of  any  grants  or  under  any  contracts  pursuant 
to  sections  102  and  103  of  this  Act  aay  be  aade  la 
advance  or  by  way  of  reiabursaaant  and  in  such 
installaents  and  on  such  conditions  as  the  appropriate 
Sacratazy  daeas  necessary  to  carry  out  tha  purposas  of 
this  title.  The  traaafer  of  funds  shall  be  scheduled 
consistent  with  prograa  reqaireaeats  aad  applicable 
Treasury  regulations,  so  as  to  aiaiaite  the  tlae 
elapsing  betweea  the  transfer  of  such  fuada  froa  tha 
Oaited  States  Treasury  aad  the  disburseaents  thereof  by 
the  tribal  organixatioa,  whether  such  disliursaaeat 
occurs  prior  to  or  subsequent  to  such  transfer  of 
Atads. 

He  understand  that  the  IBS  currently  is  considering  various 
legal  instruaents  for  constructing  facilities,  e.g.,  grant, 
a  cost-re iaburseaent  contract,  a  fixed-price  contract,  eto. 
Notvi  that  and  ino  the  type  of  instruaent  used,  the  transfar  of 
funds  aust  ainlmize  the  tlae  elapsing  between  the  transfer 
of  such  funds  froa  the  Treasury  and  the  disburseaent  by  tha 
tribal  organixatioa. 
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In  conclusion,   tha  Coaptrollar  G«n«ral  has  dstsralnsd  that  an 
•gsncy  aust  hava  axprass  statutory  authority  to  usa  Fadaral  funds 
to  iaprovs  non-govamaantal  proparty.     Mhila  funds  say  ba 
idantifiad  in  an  KFK  for  oonstruction  of  hsalth  cara  facilltlas 
or  for  sanitation  construction,   such  funds  sust  ba  usad  undar  aa 
appropriata  instruacnt  pursuant  to  statutory  authority,   a. 9., 
Tltla  I  contract,   Tltla  I  grant,   agraaaant  authorized  by  larx, 
ate."    In  dateraining  funds  availabla  for  tribal  sharas,  tha 
agancy  should  ^nsidar  tha  applicabla  saotions  of  XSDX  notad 
abov«,.iAharant^y  Fadaral  functions  which  tha  agancy  aust  carry 
out^  aiid  conorasaional  intant  with  raspaot  to  funding  particular 
prdfacts.     rlnilly,   tha  agancy  haa  fairly  broad  discration  with 
raspact  to  tha  payaant  of  funds  undar  a  Titla  I  contract  or  grant 
and  should  considar  what  is  aost  advantagaous  in  carrying  out  tha 
purposas  of  ZSDA. 

I  hopa  this  inforsation  ia  halpful  to  vou.     If  you  hava  furthar 
quaations,  plassa  faal  to  glva  aa  a  call  at  301-443-040C. 


^^oM.^4i-^ 


Barbara  Hudson 


Kidiard  NcCloskay,  Diractor 

Diyision  of  Lagislation  and  Ragulatlons 


133 


Quinault  Indian  Nation 

POST  OFFICE  BOX  189     D     TAHOLAH,  WASHINGTON  98587     D     TELEPHONE  (206)2764211 


TESTIMONY  OF 

PEARL  CAPOEMAN-BALLER,    PRESIDENT 

QUINAULT  INDIAN  NATION 

Submitted  To  The 

SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

On  The 

OVERSIGHT  HEARING  ON  THE  IMPLEMENTATION 

OF  THE  INDIAN  HEALTH  SERVICE 

SELF-GOVERNANCE   DEMONSTRATION   PROJECT 

MAY  2,  1995 


Members  of  the  Senate  Committee  on  Indian  Affairs,  as  President  of  one  of  the  first 
Tribes  to  participate  in  the  IHS  Self-Governance  Demonstration  Project,  I  would  like  to 
provide  this  written  statement  on  the  implementation  of  the  Project. 

During  our  first  year  of  compacting  with  the  IHS,  the  Quinault  Nation  has  been 
frustrated  by  the  same  road  blocks  that  were  encountered  during  the  planning  and 
subsequent  years  of  compacting  with  the  Department  of  Interior.  A  few  years  ago  Self- 
Governance  Tribes  sighed  with  relief  as  we  began  the  process  of  assuming  control  of 
the  Federal  funding  that  has  crippled  our  existence  for  too  many  years  -  the  biggest 
monster  lurking  in  Indian  Country  -  the  BIA.  The  only  other  monster  of  comparable 
destructive  capability  is  the  IHS.  Much  to  our  chagrin,  we  are  facing  the  very  same 
difficulties  with  intransigence  in  the  IHS  as  we  did  with  the  BIA  seven  years  ago.  The 
problem  is  that  Tribes  thought  attaining  Self-Governance  would  be  less  complicated 
and  burdensome  as  we  continued  our  quest  towards  regaining  the  operations  of  our 
Tribal  governments.  Yet,  as  Quinault  is  about  to  enter  into  it's  second  round  of 
Compact  negotiations  with  the  IHS,  believe  me,  easier,  it  isn't! 


SPECIFIC  ISSUES: 

(1)  THE  OFFICE  OF  SELF-GOVERNANCE  AS  PART  OF  THE  OFFICE  OF  THE  HHS 
SECRETARY'S  OFFICE 

It  is  imperative  that  the  Office  of  Self-Governance  (OSG)  is  elevated  to  the  level  of  the 
Secretary  of  the  Department  of  Health  and  Human  Services  (HHS),  rather  than  under 
the  Director  of  the  Indian  Health  Service.  Tribes  have  been  subjected  to  delays  in  the 
distribution  of  funds  due  to  be  transferred  under  the  terms  of  our  annual  funding 
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agreements,  mainly  attributable  to  the  under  staffing  of  tiie  OSG.  This  delay  has 
hindered  timely  decision  making  on  the  part  of  the  IHS  on  crucial  policies  and 
methodologies,  such  as  Central  Office  joint  allocation  methodology,  identification  of 
residual  resources,  and  user  population  definitions. 

Tribes  need  the  assurance  that  the  HHS  proposed  IHS  Self-Governance  Policy  Council 
will  not  be  established  until  the  IHS  and  Tribes  can  mutually  agree  on  its  purpose  and 
role  in  the  implementation  of  Self-Governance. 


(2)    CONTRACT  SUPPORT  COSTS 

According  to  the  contract  support  funding  provisions  of  the  Indian  Self-Determination 
Act,  Tribes  should  receive  full  funding  of  Tribal  administrative  costs.  However,  the  IHS 
policy  for  administering  contract  support  funds,  does  not  address  contract  support 
needs  associated  with  Tribal  share  resources  that  are  made  available  to  Tribes  under 
Self-Governance  and  the  recent  amendment  to  Title  I  of  the  Act  of  P.L.  103-413.  Tribal 
leaders  and  representatives  have  met  with  the  IHS  Director  and  staff  on  numerous 
occasions  over  the  past  ten  months  to  develop  options  and  recommendations  regarding 
policies  which  govern  contract  support  costs  relative  to  Self-Governance,  and  to 
address  the  FY  1995  projected  shortfall  in  the  Indian  Self-Determination  (ISD)  fund. 
The  IHS  proposed  percentage  does  not  reflect  the  recommendations  of  Tribal 
participants  and  will  result  in  inaccurate  reporting  of  actual  contract  support  needs.  We 
request  full  Tribal  participation  in  the  development  of  a  process  in  which  Tribes  will 
receive  100%  contract  support  based  on  actual  program  and  administrative  costs,  with 
any  deficiency  in  funding  reported  to  Congress  and  not  based  on  an  impetuous 
decision  by  the  IHS. 

Specifically,  it  is  unclear  whether  the  recommendations  included  in  the  proposed  policy 
apply  to  just  the  ISD  funds,  or  to  the  larger  "contract  support  cost"  pool.  Furthermore, 
the  proposed  interim  policy  would  reduce  the  indirect  costs  shortfall  reported  to 
Congress,  resulting  in  eventual  reductions  of  appropriations  of  health  care  funding  to 
Indian  people. 

We  respectfully  request  your  assistance  in  directing  the  IHS  to  fully  fund  documented 
Tribal  contract  support  costs  needs  and  to  develop  contract  support  costs  policies  and 
recommendations  consistent  with  current  Indian  Self-Determination  legislation. 
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(3)    SHORTFALL  AND  FULL  FUNDING  OF  TRIBAL  SHARES 

Initially  the  Federal  policy  in  dealing  with  the  Indian  Self-Determination  Act  envisioned 
a  clear  cut  transfer  of  resources  from  the  Federal  government  to  the  Tribes  as  Tribes 
chose  to  assume  local  Tribal  programs.  Under  Self-Governance,  shortfall  funds  have 
been  provided  to  support  transitional  costs  associated  with  the  transfer  of  resources  to 
those  Tribes  with  a  Compact  and  to  avoid  any  negative  financial  impact  to  other  Tribes. 
The  IHS  needs  to  develop  a  means  by  which  to  monitor,  by  program  or  other  activities, 
the  increase  in  the  level  of  compacting  and  contracting  by  Tribes  and  related  reductions 
in  staff  and  other  resource  requirements.  Such  monitoring  will  alleviate  the  need  for 
shortfall  funding  to  meet  transitional  needs.  Unless  Federal  reductions  accurately 
parallel  with  increases  in  compacting,  stable  base  funding,  with  recurring  funds  cannot 
be  achieved. 


(4)    CONSTRUCTION  CONTRACTS 

The  Office  of  the  General  Counsel  issued  an  opinion  on  Tribes  ability  to  contract  under 
P.L.  93-638  to  perform  construction  contract  management,  however,  they  are  not 
allowed  to  do  so  under  Title  III.  If  Tribes  are  allowed  to  enter  into  such  contracts  with 
the  BIA,  why  is  it  not  possible  to  perform  the  same  services  with  the  IHS? 

The  Quinault  Nation  requests  the  Committee  to  include  a  provision  in  the  permanent 
IHS  Self-Governance  legislation  that  authorizes  Self-Governance  Tribes  to  compact 
construction  project  management. 


(5)    EDUCATION  AND  COMMUNICATION  PROJECT 

The  expansion  of  the  Self-Governance  Project,  with  up  to  thirty  Tribes  a  year  receiving 
planning  grants  for  the  next  ten  years,  increases  the  need  for  additional  funding  for 
communication  and  education  efforts.  Increased  funding  was  requested  by  Tribes  in 
testimony  they  presented  before  the  House,  and  submitted  to  the  Senate,  for  the  FY 
1996  Appropriations  in  the  amount  of  $200,000  for  an  IHS-related  Lummi  Self- 
Governance  Education/Communication  initiative.  This  will  make  it  equal  to  the  BIA- 
related  project. 

We  ask  this  Committee  to  provide  assistance  to  Tribes  in  securing  this  much  needed 
increase  to  maintain  the  current  dissemination  of  information  among  Tribes,  and  also 
to  provide  an  information  resource  to  new  and  future  Tribes,  whether  they  are  seeking 
Self-Governance  or  not. 
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(6)    IHS  FALSELY  ATTRIBUTING  ADVERSE  IMPACT  TO  SELF-GOVERNANCE 

Earlier  this  year,  I  attended  a  briefing  of  the  National  Indian  Health  Board  in 
Washington,  DC,  on  the  fiscal  year  1997  budget  as  it  is  being  developed  by  the  Indian 
Health  Service.  I  was  dismayed  to  hear  officials  of  the  Federal  government  represent 
to  the  Tribes  in  attendance  that  the  fiscal  constraints  and  shortfalls  of  the  proposed 
budgets  are  directly  attributable  to  the  Self-Governance  initiative. 

I  am  particularly  concerned  that  these  statements  may  reflect  the  official  position  of  the 
Indian  Health  Service  and  the  Department  of  Health  and  Human  Services.  One 
consequence  already  evident  is  that  Tribes  that  do  not  have  Self-Governance  compacts 
are  being  led  to  believe  that  the  Self-Governance  initiative  is  having  an  adverse  impact 
on  the  resources  available  for  their  programs.  In  a  letter  to  Dr.  Michael  Trujillo,  Director 
of  the  Indian  Health  Service,  I  inquired  whether  this  was  the  official  position  of  the 
Indian  Health  Service  and,  therefore,  the  statements  of  the  Department  of  Health  and 
Human  Services.  Further,  I  asked  "when  and  in  what  form  these  positions  were 
approved  by  the  Department's  Office  of  the  General  Counsel,  particularly  as  non- 
compacting  Tribes  may  challenge  what  they  have  been  told  is  an  adverse  impact  on 
their  programs". 

The  malicious  intent  of  such  untruths  by  an  upper  level  Federal  employee,  can  only 
have  one  end  result  -  that  Tribes  who  actually  believe  this  rhetoric  will  become  adverse 
to  the  intent  of  Self-  Governance.  Although  it  is  impossible  to  control  slander  and 
maintain  damage  control  with  a  Project  as  successful  as  Self-Governance,  the 
successes  of  the  Project  must  be  shared  with  the  public. 

Thank  you  Mr.  Chairman,  for  the  opportunity  this  oversight  hearing  has  afforded  me  to 
let  the  public  know  that  Self-Governance  is  working,  not  just  for  the  Quinault  Indian 
Nation,  but  for  many,  many  Native  American  and  Alaskan  Native  Peoples. 
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Quinault  Indian  Nation 
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March  29,  1995 


The  Honorable  John  McCain,  Chairman 
Senate  Committee  on  Indian  Affairs 
838  Hart  Senate  Office  Building 
Washington,  DC    20510 

RE:    Indian  Health  Service  -  FY  1 995  Dratt  Policy  Concerning  Contract  Support  Costs 

Dear  Mr.  Chairman: 

We  are  writing  to  convey  to  you  our  strong  objections  to  the  recently  proposed 
Indian  Health  Services'  FY  1995  Contract  Support  Costs  Draft  Policy  and  to  request 
your  intervention  prior  to  any  formal  IHS  adoption  of  this  proposed  policy.  We  have 
reviewed  the  proposed  policy  and  feel  that,  if  enacted,  this  policy  will  have  a 
devastating  effect  on  Tribal  government  operations.  There  are  many  issues  and 
concerns  raised  in  the  proposed  policy  which  are  not  adequately  addressed,  and  more 
importantly,  are  clearly  contrary  to  the  spirit  and  intent  of  the  recently  enacted  PL 
103-413  "Tribal  Self-Governance  Act  of  1994".  Indeed,  the  proposed  policy  is 
directly  contrary  to  section  303(a)(6),  which  mandates  that  Title  III  Compacts  include 
106(a)(2)  funds  -  contract  support  costs  -  within  the  Annual  Funding  Agreement,  just 
as  is  the  case  with  Title  I  Contracts. 

Tribal  leaders  and  representatives  have  met  with  the  IHS  Director  and  staff  on 
numerous  occasions  over  the  past  ten  months  to  develop  options  and 
recommendations  regarding  policies  which  govern  contract  support  costs  relative  to 
Self-Governance  and  to  address  the  FY  1995  projected  shortfall  in  the  Indian  Self- 
Determinatlon  (ISD)  fund.  The  summaries  and  proposed  draft  policies  presented  by 
the  IHS  staff  do  not  reflect  the  recommendations  provided  by  the  Tribal  participants. 

Specifically,  it  is  unclear  whether  the  recommendations  included  in  the  proposed 
policy  apply  to  just  the  ISD  fund  or  to  the  larger  "contract  support  cost"  pool. 
Furthermore,  the  proposed  interim  policy  would  reduce  the  indirect  costs  shortfall 
reported  to  Congress,  resulting  in  eventual  reductions  of  appropriations  of  funding  for 
health  care  to  Indian  people. 
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As  you  are  well  aware,  contract  support  funds  or  indirect  costs  are  a  universally 
recognized  cost  of  doing  business.  Tribal  governments  have  their  indirect  cost  rates 
established  through  independent  review  and  analysis  by  the  Office  of  the  Inspector 
General.  Every  Administration  since  the  Nixon  Self-Determination  Policy  and  every 
Congress  since  that  period  have  encouraged,  by  expressed  policy.  Tribal  governments 
to  assume  management  of  both  BIA  and  IHS  programs.  The  logical  consequence  of 
this  policy  implementation  is  ever-increasing  Tribal  638  Contracts  and  Self- 
Governance  Compacts  and  the  relative  evolution  in  sophistication  of  Tribal 
governments  in  managing  these  resources. 

The  lack  of  financial  resources  to  cover  associated  Tribal  contract  support  fund 
expenditures  is  not  the  fault  of  the  Tribes;  but  rather  the  direct  result  of  the  short- 
sighted budget  projections  and  financial  planning  of  the  Indian  Affairs  Agencies. 
These  unexpected,  roller-coaster  contract  support  costs  policies  developed  by  the  IHS 
not  only  create  instability  and  chaos  at  the  Tribal  government  level,  but  are  in  violation 
of  good  faith  negotiated  agreements.  The  progress  and  success  we  have 
demonstrated  and  achieved  through  Self-Governance  are  being  threatened  by  this  lack 
of  funding.  By  actual  or  designed  error,  the  IHS  has  placed  the  burden  of  covering 
Tribal  indirect  costs  on  the  Congressional  Appropriations  Committees. 

Attached  is  a  copy  of  a  recent  letter  sent  to  Dr.  Trujillo  on  the  proposed  draft 
contract  support  cost  policy.  We  respectfully  request  your  assistance  in  directing  the 
IHS  to  fully  fund  documented  Tribal  contract  support  costs  needs  and  to  develop 
contract  support  costs  policies  and  recommendations  consistent  with  current  Indian 
Self-Determination  legislation.  We  thank  you  and  your  staff  for  your  continued 
support  as  we  move  forward  under  Self-Governance. 


Sincerely 


'earl  Capoeman-Baller,  President 
Quinault  Indian  Nation 

Onbehalf  of  those  Tribal  delegates  represented  at  the  March  29,  1995,  Tribal  Caucus 
in  Reno,  NV  (see  attached  list). 

Attachments:  Letter  to  Dr.  Trujillo  from  Dale  Risling,  Chairman,  Hoopa  Valley 

Tribe  dated  March  22,  1995 

IHS   Proposed  Draft   Concerning   FY    1995   Policy  on   Contract 
Support  Costs  dated  March  1995 
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Tribal  Attendance  List 

National  Pre-Negotiation  Meeting 

March  29.  1995 


1. 

Absentee  Shawnee  Tribe 

46. 

2. 

Alaska  Native  Health  Board 

47. 

3. 

.Meutian  Pribolof  A.-wociation 

48. 

4. 

Blacktcet  Tribe 

49. 

5. 

Bri.stol  Bay  Area  Health 

50. 

6. 

Cherokee  Nation 

51. 

7. 

Chickaloon  Native  Village 

52. 

8. 

Chickasaw  Nation 

53. 

9 

Chippewa  Cree  Tribe 

54. 

10. 

Choctiiw  Nation  of  Oklahoma 

55. 

11. 

ChugacluBJut 

56. 

12. 

Coeur  D'  Alene  Tnbc 

57. 

13. 

Colville  Tribe 

58. 

14. 

Confederated  Tribes  of  Siletz 

59. 

15. 

Confederated  Salish  &  Kootenai 

60. 

16. 

Confederated  Tribes  of  Grand  Copper 

61. 

17. 

Copper  River  Native  Corporation 

62. 

18. 

CS  Elk  Tribe 
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19. 

Duckwater  Shoshone  Tribe 

64. 

20. 

Eastern  Band  of  Cherokee 

65. 

21. 

Rly  Shoshone  Tribe 

66. 

22. 

F  &  L  Chippewa 

67. 

23. 

Fallon  Paiute  Shoshone  Tribes 

68. 

24. 

Fond  du  l^c  Reservation 

69. 

25. 

Fort  Belknap  Community  Council 

70. 

26. 

Grand  Ronde 

71. 

27. 

Great  Lakes 

72. 

28. 

Ho  Chunk  Nation 

73. 

29. 

Hoopa  Valley  Trit-)e 

74. 

30. 

Jamestown  S'Klallam  Tribe 

75. 

31. 

Jicarilla  Apache 

76. 

32. 

KANA 

77. 

33. 

Kaw  Nation  of  Oklahoma 

78. 

34. 

Kodiak  Area  Native  Association 

79. 

35. 

Kootenai  Tribe  of  Idaho 

80. 

36. 

Lower  Elwha  Klallam  Tribe 

81. 

37. 

Lummi  Nation 

82. 

38. 

Makah  Tribe 

83. 

39. 

Maniilaq  Association 

84. 

40. 

Mississippi  Band  of  Choctaw  Indians 

85. 

41. 

Metlakatla 

86. 

42. 

Miceosukee 

87. 

43 

Mille  Lacs  Band  of  Ojibwe 

88. 

44 

.    Mu.scogee  Creek  Nation 

45 

Navajo  Nation 

NC  Tribal  Health 

Niailehik  Traditional  Council 

Nisqually  Indian  Tribe 

Northern  Cheyenne 

Norton  Sound    Health  Corporation 

Oneida  Nation  -  Wisconsin 

Ottawa  and  Chippewa  Indians 

Pa.scua  Yaqui  Tribe 

Penobscot 

Poarch  Creek  Indians 

Ponca  of  Oklahoma 

Port  Gamble  S'Klallam  Tribe 

Quileuce  Tribe 

Quinault  Indian  Nation 

Redlake 

Reno- Sparks  Indian  Colony 

Sac  &  Fox  Nation 

Saginaw  Chippewa  Tribe 

Salt  River  Indian  Community 

San  Carlos  Apache  Tribe 

Santo  Domingo 

Seminole  Tribe  of  Florida 

Shoshone-Paiute  Tribes 

Skokomiih  Tribe 

Siiuthem   Ute  Tribe 

South  Fork  Reservation 

South  Central  Foundation 

Squaxin  Island  Tribe 

St.  Croix  Chippewa 

Stockbridge  Munsee 

Tanana  Chiefs  Conference,  Inc. 

TE  Mouk  Western  Sho.shone 

Tulalip  Tnbe 

Utc  Tribe 

Walker  River  Paiute  Tribe 

Washoe  Tribe  of  NV/CA 

White  Mountain  Apache  Tribe 

Wyandotte  Tribe  of  Oklahoma 

Yak-Tat  Kwaan,  Inc. 

Yakama  Nation 

Yakutat  Tlingit  Tribe 

Yavapai  Apache  Tribe 

Yukon  Kuskokwim  Health  Corporation 
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March  22,  1995 

Dr.  Michael  Trujillo,  Director 
Indian  Health  Services 
5600  Fishers  Lane 
Rockville,  MD  20857 

RE:       Fiscal  Year  1995  Contract  Support  Concerns 

Dear  Dr.  Trujillo; 

Thank  you  for  meeting  with  the  Self-Governance  Tribes  in  attendance  at  the 
Regional  Forum  on  Indian  Health  Care  in  Clackamas,  Oregon.  We  met  with  you  to  follow-up  on 
concerns  identified  by  the  Tribal  Leaders  and  delegates  representing  253  Tnbes  at  the  February 
16,  1995,  Tribal  Caucus  in  Washington  DC    This  letter  is  intended  to  even  more  clearly  convey 
our  concerns  about  the  decision  making  process  regarding  Contract  Support  Costs  (CSC)  on 
Tribal  shares  and  the  CSC  shortfall.  We  believe  that  very  specific  preparation  must  be  done  by 
your  staff  prior  to  the  National  Self-Governance  Pre-Negotiation  Meeting  to  be  held  in  Reno,  NV 
next  week 

Tribal  representatives  have  met  with  Indian  Health  Service  (IHS)  staff  on  more 
than  one  occasion  to  develop  options  and  Tribal  recommendations  regarding  CSC.  The 
summaries  produced  by  the  IHS  representative  present  do  not  accurately  reflect  the  proceedings 
or  Tribal  recommendations.  Truthfully,  they  are  not  even  recognizable  to  the  Tribal  participants. 
Accordingly,  we  are  concerned  about  the  quality  of  information  and  analysis  you  arc  receiving 
regarding  CSC  issues 

To  assist  in  your  review  of  this  issue,  we  are  enclosing  a  packet  of  the 
correspondence  regarding  contract  support.  Enclosed  are: 

March,  1995  IHS  Proposed  Draft  Fiscal  Year  1995  Policy  Concerning 

Contract  Support  Costs, 

February  17,  1995      Letter  to  Dr.  Trujillo  from  Dale  Riesling  on  behalf  of  Tribal 
Leaders  and  Delegates  Representing  253  Tribes, 

January  27.  1 995        Letter  to  Associate  Director,  Office  of  Tribal  Activities, 

from  Lee  Olson,  Vice-President  of  Administrative  Services 
for  the  Yukon-Kuskokwim  Health  Corporation  and  Work 
Group  Tribal  Participant,  objecting  to  the  December  13, 
1994,  Report  of  the  Work  Group  Recommendations; 

December  13,  1994    Contract  Support  Costs  Work  Group  Recommendations 
(prepared  by  an  IHS  Representative); 

November  1994  Draft  Recommendations  to  Indian  Self-Determination 

Memorandum  No    92-2,  IHS  Contract  Support  Cost 
Policy,  prepared  by  group  of  Northwest  Tribes, 

October  26,  1994        Letter  from  Dr  Trujillo  to  Chairman,  Lummi  Indian 
Business  Council,  regarding  concerns  about  policy 
recommended  by  OTA; 
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Letter  to  Dr.  Michael  Trujillo                                                                                 March  22,  1995 
Re:  Fiscal  Year  1995  Contract  Support  Concerns Page  2 

August  31,1 994         Letter  to  Dr.  Trujillo  from  Tribal  Leaders  of  Quinault, 
Lummi,  Jamestown  S'Klallam,  Sac  &  Fox,  and  Hoopa 
Tribes  regarding  Interim  FY  1995  Funding  Policy  for 
Contract  Support  Cost; 

August  1994  OTA  Recommendations  Presented  to  CAAD; 

July  24,  1 994  Presentation  prepared  by  Deputy  Associate  Director,  OTA, 

for  CAAD  "to  communicate  some  of  the  WG 
recommendations"  of  June  9  &  10  Portland  Meeting; 

June  12,  1994  Memo  to  All  IHS  Self-Governance  Tribes  from  William 

Parkhurst  identifying  options  regarding  contract  support. 

You  will  note  that  deliberations  on  this  matter  have  been  ongoing  since  June  1994 
-  ten  months!  The  Tribal  communications  articulate  many  options,  none  of  which  are  reflected  in 
any  of  the  products  of  OTA,  nor,  do  the  materials  from  OTA  reflect  adequate  information  or 
analysis  on  which  to  base  decisions    Although  we  are  six  months  into  the  fiscal  year,  there  is  no 
definitive  list  of  CSC  needs 

The  delays  in  resolving  issues  regarding  CSC  are  detrimental  to  all  Tnbes  and  must 
be  resolved  without  further  delay    To  this  end,  we  respectfully  request  that  you  direct  your  staff 
to  prepare  a  written  analysis  of  each  Tribal  option  that  has  been  proposed  and  the  latest  OTA 
draft  proposal.  The  analyses  should  be  supported  with  detailed  financial  analysis  based  on  an  up- 
to-date  information  regarding  CSC  requests  and  projections.  The  analysis  must  reflect  the  full 
Tribal  demand  for  CSC  assuming  the  principals  of  ISDM  92-2  arc  applied  to  all  Tribal 
compact  funds  including  Contract  Support  on  Area  and  Headquarters  Tribal  shares,  as 
well  as  the  amount  calculated  under  each  of  the  options  and  the  IHS  draf^  proposal.    This 
materia!  should  be  available  at  the  beginning  of  the  National  Meeting  in  Reno  so  that  it  can  be 
reviewed  by  Tribal  Leadership  prior  to  any  discussion  of  this  subject. 

We  fiirther  request  that  you  make  it  a  priority  to  reach  a  decision  on  this  matter. 
The  government-to-govemment  relationships  that  underpin  the  Self-Governance  Compacts  are 
undermined  when  we  are  unable  to  bring  negotiations  to  a  close  from  one  year  to  the  next.  It  is 
alarming  that  an  FY95  issue  of  this  magnitude  is  still  unresolved  as  we  begin  prenegotiations  for 
FY  96  Annual  Funding  Agreements.  We  look  forward  to  your  personal  and  immediate  attention 
to  this  matter. 

Sincerely, 


Dale  Risling,  Tribal  Chairman 
Hoopa  Valley  Tribe 
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n    9S    POI,ICY  CONCgRKTWG  COWTRACT  3PPPORT  C03T3 

OnQoinq  t^eed  for  Contract  Suppor-fc  Costs 

Recurring  contract  auppoirt  costs  will  be  distributed  to  tribes 
(self-detamination  and  self -governance)  operating  prograaa  under 
P.L.  93-638,  as  aunended,  according  to  ISDM  92-2,  IHS  Contract 
Support  Cost  Policy.   This  aaount  is  $145  Killion  in  FY  1995. 

Any  shortfall  in  contract  support  costs  is  reported  to  the 
Congress  three  times  yeeirly  for  consideration  in  the  budget 
appropriations  process. 

Contract  Support  Cost  Funding  for  Nev  Tribal  Assumptions 

Contract  support  cost  funding  for  tribes  (either  self- 
determination  or  self-governance)  assuming  IHS  prograuns  is 
provided  through  the  Indian  Self -Determination  Fund  (ISDF) . 

The  ISDF  is  a  special  fund  requested  by  the  IHS  and  approved  by 
the  Congress  to  address  the  contract  support  costs  needs 
associated  with  new  program  assumptions  by  tribes.  The  ISDF  has 
grown  from  $2.5  million  (FY  1988-1992),  to  $5.0  million  (FY  1993) 
to  S7.5  million  (FY  1994-1995). 

In  most  years,  the  amount  of  requests  from  tribes  proposing  to 
assume  IHS  programs  has  exceeded  the  amount  of  funds  availeUsle 
from  the  ISDF. 

Contract  Support  cost  Funding  for  Self-Governance  "Tribal  Shares" 

In  FY  95,  the  policy  of  the  IHS  is  not  to  add  contract  support 
costs  to  tribal  shares  used  to  provide  services  to  tribal 
members.   However,  the  amount  negotiated  for  tribal  shares  of 
Ajrea  Office  and  Headquarters  operating  funds  will  be  available 
for  use  by  the  tribe  as  program  funds  and  contract  support  cost 
funds. 

The  IHS  will  make  an  exception  to  this  policy  for  those  compacts 
and/ or  annual  funding  agreements  negotiated  for  FY  1995  that  may 
commit  the  IHS  to  adding  contract  support  costs  in  situations 
where  tribal  shares  applied  to  increasing  services  generate  an 
additional  need  for  contract  support  custs.   The  IHS  is 
interested  in  renegotiating  any  commitment  the  Agency  may  have 
made  in  these  situations.   In  the  absence  of  any  renegotiations, 
the  IHS  will  honor  any  coonitments  made  by  the  Agency  in 
compacts/and  or  annual  funding  agreements. 
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Quinault  Indian  Nation 

POST  OFFICE  BOX  189     D     TAHOLAH.  WASHINGTON  98587     O     TELEPHONE  (206)  27M211 


May  8,  1995 


The  Honorable  John  McCain 

Chairman  of  the  Senate  Committee  on  Indian  Affairs 

838  Hart  Senate  Office  Building 

Washington,  DC    20510 

ATTN:    Barbara  Robles 

Dear  Chairman  McCain: 

I  am  writing  to  express  my  concern  about  two  issues  involving  the  Indian  Health 
Service's  actions  as  a  Federal  agency  mandated  by  Congress  to  assist  Tribes  in  our 
efforts  to  accomplish  Self-Governance.   The  first  involves  public  statements  made 
by  IHS  officials  and  the  second  involves  the  draft  "policy"  on  contract  support 
costs. 

On  March  14th,  as  an  alternate  to  the  National  Indian  Health  Board,  representing 
the  Portland  Area  Tribes,  I  attended  a  briefing  of  the  National  Indian  Health  Board 
in  Washington,  DC,    on  the  fiscal  year  1997  budget  as  it  is  being  developed  by  the 
Indian  Health  Service.    I  was  dismayed  to  hear  officials  of  the  Federal  government 
represent  to  the  Tribes  in  attendance  that  the  fiscal  constraints  and  shortfalls  of 
the  proposed  budgets  are  directly  attributable  to  the  Self-Governance  initiative. 

As  President  of  one  of  the  first  Tribes  to  participate  in  the  Self-Governance 
initiative,  I  am  particularly  concerned  that  these  statements  may  reflect  the  official 
position  of  the  Indian  Health  Service  and  the  Department  of  Health  and  Human 
Services.    One  consequence  already  evident  is  that  Tribes  that  do  not  have  Self- 
Governance  compacts  are  being  led  to  believe  that  the  Self-Governance  initiative  is 
having  an  adverse  impact  on  the  resources  available  for  their  programs. 

In  correspondence  to  Dr.  Michael  Trujiilo,  Director  of  the  Indian  Health  Service,  on 
March  17,  1995,  I  inquired  whether  these  are  the  official  positions  of  the  Indian 
Health  Service  and,  therefore,  the  statements  of  the  Department  of  Health  and 
Human  Services.    Further,  I  asked  "when  and  in  what  form  these  positions  were 
approved  by  the  Department's  Office  of  the  General  Counsel,  particularly  as  non- 
compacting  Tribes  may  challenge  what  they  have  been  told  is  an  adverse  impact 
on  their  programs". 
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A  separate,  but  related  issue  involves  the  revised  draft  "policy"  statement  being 
considered  by  the  IHS  at  this  time  on  contract  support  for  Self-Governance 
compacts.    It  is  my  firm  belief  that  the  IHS  lacks  the  authority  to  issue  such  a 
"policy"  because  of  the  clear  direction  of  Congress  found  in  the  statutes  and 
legislative  history  leading  to  the  Self-Governance  initiative.    In  addition,  should  the 
Service  interpret  its  mandate  to  be  sufficiently  broad  that  it  could  issue  such  a 
directive,  it  is  my  position  that  the  procedure  contemplated  may  well  violate  the 
Administrative  Procedures  Act. 

More  importantly  for  present  purposes,  dissemination  of  draft  "policy"  statements 
such  as  this  only  compounds  the  atmosphere  of  suspicion  that  the  BIA  and  now 
the  IHS  has  generated  about  Self-Governance.   The  delay  tactics  of  creating  yet 
another  task  force  or  workgroup  only  creates  obstacles  to  Self-Governance 
implementation.    Roadblocks  and  suspicion  will  not  help  our  constituents  receive 
the  health  care  they  need. 

Your  assistance  in  minimizing  this  type  of  environment  will  go  a  long  way  towards 
allowing  all  of  us  to  perform  our  real  task  of  helping  Indian  people  lead  healthy 
lives.    I'm  requesting  that  this  letter  be  placed  on  the  record  of  the  May  2,  1995, 
Oversight  Hearing  on  IHS  implementation  of  the  Self-Governance  Demonstration 
Project. 

Sincerely, 


Pearl  Capoeman-Baller 
President 


PCB/sbt 
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SQUAXIN  ISLAND  TRIBE 


Testimony  of  Squaxin  Island  Tribe 

Senate  Committee  on  Indian  Affairs 

IHS  Self  Governance  Implementation  Oversight  Hearing 

May  2,  1995 


The  Squaxin  Island  Tribe  appreciates  your  invitation  to  testify  before  the  Senate 
Committee  on  Indian  .Aifairs  regarding  the  Indian  Health  Service  Self  Governance 
Demonstration  Project    We  are  very  sorry  that  we  were  unable  to  attend,  but  greatly 
appreciate  the  invitation  and  the  efforts  yoi4  personally  have  contributed  to  Self 
Governance.  Without  your  efforts,  it  is  highly  likely  that  the  enormous  bureaucracies  of 
the  Federal  government  would  have  gobbled  up  the  efforts  of  Tribes  to  govern 
themselves 

Though  we  were  unable  to  attend  the  Hearing,  we  would  appreciate  your  entering  this 
testimony  into  the  Congressional  Record    Indian  Health  Sei^ice  Self  Governance  has 
been  very  beneficial  to  the  Squaxin  Island  Tribe  and  we  would  like  to  give  you  and  your 
Committee  some  concrete  examples 

Besides  the  most  obvious  effect  of  additional  dollars  to  the  Tnbe,  Self  Governance  has  a 
more  pervasive  effect  by  moving  the  control  of  Federal  dollars  to  the  local  level    This 
movement  of  control  to  the  local  level  has  two  driving  forces    They  are:    1)  the  ability  to 
better  leverage  dollars,  and  2)  more  incentives  to  manage  efficiently  and  efTectively. 

I.  The  Ability  to  Better  Leverage  Dollars 

Before  Self  Governance  the  Squaxin  Island  Tribe  operated  a  health  clinic  out  of  an  800 
square  foot  portion  of  the  Natural  Resources  building  which  is  an  old  school  abandoned 
by  the  local  school  district    We  were  so  cramped  for  space,  that  patients  who  had  to  give 
urine  samples  were  required  to  exit  the  side  door  of  the  clinic  go  through  the  Natural 
Resources  department  to  the  restrooms  and  then  return  with  their  sample  for  all  to  see 

In  addition,  our  exam  rooms  also  served  as  storage  rooms  while  everyone  else  shared 
desks  and  space    Needless  to  say,  this  is  a  very  unacceptable  way  to  provide  medical 
services    However,  the  Tribe  could  never  get  high  enough  on  the  IHS  priority  list  to  build 
a  new  clinic    The  IHS  was  using  their  budget  for  hospitals  and  very  large  facilities 
Meanwhile,  most  of  the  small  Tribes  were  operating  in  third- world  facilities 


SQUAXIN  ISLAND  TRIBE  /  S.E.  70  Squaxin  Lane  /  Shelton,  WA  98584  /  Phone  (206)  426-9781 

Tribal  Council  (206)  426-9783  Natural  Resources  (206)  426-9783  Health  Clinic  (206)  427-9006 
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In  the  meantime,  the  Tribe  was  pursuing  a  long-term,  low-interest  loan  with  the  FmHA. 
We  couldn't  borrow  from  local  banks  because  the  Tribe  had  no  acceptable  or  legal  forms 
of  collateral    The  FmHA  loan  looked  good,  but  again,  they  didn't  require  collateral  but 
did  require  a  dedicated  source  of  funds  for  the  debt  re-payment.  We  examined  our  Self 
Governance  fijnds  and  discovered  it  was  legal  to  dedicate  those  funds  to  the  loan. 

Consequently,  after  a  year  of  design  and  loan  preparation,  the  Tribe  will  begin 
construction  of  a  new  8,500  square  foot  facility  next  month.  The  facility  will  house  the 
programs  of  Primary  Care,  Dental  Care,  Mental  Health,  Community  Health.  Contract 
Health  and  .■McohoL'Substance  Abuse    The  new  Center  will  serve  as  the  focal  point  for  the 
promotion  of  the  mental  and  physical  well-being  of  Community  members 

IVe  could  have  never  hiiilt  this  new  facUity  without  Self  Governance.   Our  yearly  debt 
payments  of  around  S35,000  (of  Self  Governance  funds)  have  been  leveraged  into  almost 
a  million  dollar  facility    It  may  have  taken  years,  if  ever,  for  IHS  to  move  us  up  a  priority 
list  so  that  they  could  have  100%  of  the  funds  prior  to  construction    Instead  we  leveraged 
a  smaller  amount  of  funds  to  receive  a  much  needed  building  today. 

2.  More  Incentives  to  Manage  Efficiently  and  Effectively 

Because  of  Self  Governance,  there  is  more  local  Community  involvement.  The  Tribal 
budgets  are  completely  open  with  a  great  deal  of  input  before  Council  approval    Before 
Self  Governance,  we  had  a  contract  which  told  us  exactly  what  we  could  and  could  not 
do    Consequently,  there  was  little  Tribal  Community  interest  because  there  was  no 
Community  control.   Now,  with  Self  Governance  we  have  the  control  and  consequently 
there  is  much  interest  in  the  Tribal  Community. 

Consequently,  there  is  now  more  incentive  to  manage  programs  more  efficiently  and 
effectively.   A  perfect  example  is  our  Self  Governance  of  the  Contract  Health  Program. 
During  our  first  year  of  Self  Governance  operation  we  will  save  over  $60,000  out  of  a 
$425,000  Contract  Health  budget    We  did  not  save  this  money  by  cutting  services. 
Instead  we  saved  it  by  managing  the  program  more  efficiently  than  the  Indian  Health 
Service.  For  example,  we  have  cut  the  over-use  of  emergency  room  visits  by  patients. 
Instead  we  now  use  less  expensive  Urgent  Care  Centers.  We  have  saved  money  by 
entering  Preferred  Provider  Networks  and  by  negotiating  discounts  with  local  providers 
and  hospitals.  In  addition,  we  have  entered  into  networks  which  will  save  us  over  20%  on 
prescription  drug  costs. 

We  haven't  stopped  there    Because  of  Self  Governance,  we  can  now  operate  the 
computer  system  of  our  choice.  Before,  IHS  told  us  what  to  use  and  gave  us  little,  if  any, 
flexibility  to  operate  better  billing  and  managed  care  systems.  We  purchased  a  new 
networked  computer  system  which  we  estimate  we  improve  thirdrparty  insurance 
collections  by  over  100%. 
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Why  are  we  improving  our  health  delivery  system''  What  is  our  incentive'^  The  incentive 
is  to  find  additional  flinds  which  can  be  used  to  provide  better  services    Our  incentive  is  to 
provide  the  best  service  possible    IHS  has  no  incentive  to  save  on  Contract  Health    If 
they  run  out  of  money,  they  just  go  back  to  IHS  headquarters  and  ask  for  more    In 
addition,  they  have  no  incentive  save  on  provider  costs  or  to  save  on  prescription  drugs  or 
to  improve  their  computer  systems.   If  we  save  money,  we  can  use  it  to  hire  additional 
health  providers  or  allow  elders  to  purchase  hearing  aids  and  eyeglasses  when  they  need 
them  in  a  timely  fashion,  instead  of  at  the  end  of  the  year  like  IHS  used  to  do 

We  see  our  patients  everyday.   We  know  who  will  benefit  if  we  operate  more  efficiently. 
Our  patients  are  only  User  Population  numbers  to  the  EHS  worker 

We  could  go  on  and  on,  but  the  bottom  line  is  that  local  Communities  and  Tribes,  will 
always  strive  to  provide  better  services  to  their  Community  than  faceless  bureaucrats    Our 
incentive  is  to  provide  better  service.  The  bureaucrats  incentive  is  to  regulate  and  heap 
mounds  of  ridiculous  red-tape  and  paperwork  upon  us    Do  you  know  that  before  Self 
Governance  we  were  required  to  submit  a  multi-page  form  to  purchase  a  Hewlett-Packard 
LaserJet  printer    Even  if  it  was  in  our  budget,  we  still  had  to  submit  the  paperwork  prior 
to  purchase    It  could  take  3-5  weeks  for  the  approval    All  of  this  for  a  printer  which  is  an 
industry  standard  with  millions  sold    When  asked,  the  IHS  personnel  told  us,  "yes  they 
feel  this  requirement  is  ridiculous,  but  they  have  to  follow  regulations  "  Well,  with  Self 
Governance,  we  don't  have  to  follow  these  ridiculous  rules    If  the  Council  approves  the 
budget,  then  you  can  purchase  your  printer  as  you  need  it  to  improve  your  department's 
operations.   Again,  local  incentive,  local  benefit. 

Senator  McCain,  the  changes  in  just  our  first  year  of  IHS  Self  Governance  have  been 
phenomenal    We  will  have  a  new  Health  Center  by  the  end  of  the  year    We  are  saving 
money  by  more  efficiently  operating  our  programs  and  we  are  adding  new  services  like 
local  dental  programs,  health  promotion  classes.  Community  wellness  programs,  a  van  for 
home  health  visits  and  more 

One  additional  comment  on  the  transfer  of  Federal  programs  to  the  local  level    The 
examples  of  BIA  and  IHS  Self  Governance  show  that  local  entities  are  better  at 
developing  their  priorities  and  managing  programs  as  they  see  fit  and  as  the  local 
Community  sees  fit  through  everyday  involvement  and  input    This  does  not  mean  the 
Federal  government  does  not  have  a  trust  responsibility  for  American  Indian  Tribes    They 
do    J'Vhat  it  means  is  that  we  are  fully  capable  of  governing,  managing  and  helping  to 
improve  ourselves.  This  can  also  be  true  of  the  many  Federal  social  programs  which  are 
currently  being  analyzed  by  Congress  to  transfer  to  States  and  Tribes    Everyone 
understands  why  the  Federal  government  became  involved  in  these  programs  years  ago. 
At  the  time.  Federal  control  was  needed    However,  to  fully  improve  the  lives  of  those  in 
need,  we  must  transfer  the  funds,  control  and  power  closer  to  those  who  will  be  served  by 
these  services.   Only  then  will  we  begin  to  see  improvements. 
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It  should  be  noted,  that  while  we  appreciate  the  need  to  reduce  the  deficit,  it  is  very 
difficult  for  the  Federal  government  to  ask  Tribes  (or  local  governments)  to  take  on  the 
Federal  responsibility  with  less  funds  than  the  Federal  agencies  themselves  have  used. 

Without  Self  Governance  we  would  not  have  the  control,  leverage  or  incentive  to  make 
our  health  programs  better.   Self  Governance  has  allowed  us,  the  Tribe  (at  the  local  level) 
to  do  what  might  have  taken  the  Federal  IHS  program  years  to  accomplish.  Our  people 
are  the  ones  who  will  benefit. 

Thank  you  Senator  McCain  for  your  efforts  in  Self  Governance.  You  and  others  on  the 
Committee  have  done  a  great  service  to  improve  the  lives  of  American  Indians. 

TSCIAIHS311 
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SQUAXIN  ISLAND  TRIBE 


July  1 1,  1995 


The  Honorable  John  McCain.  Chairman 
Committee  on  Indian  Affairs 
United  States  Senate 
Washington.  DC  20510-6450 


Dear  Senator  McCain, 


In  the  Squaxin  Island  Tribe's  written  testimon>  on  IHS  Self  Governance  Implementation  Oversight 
Hearing,  we  described  with  excitement  the  many  things  we  are  able  to  do  because  of  Self  Governance 
One  of  the  most  exciting,  is  the  ability  to  leyerage  Self  Governance  funds  to  construct  a  new  5,000  plus 
square  foot  health  facility 

However,  the  enclosed  letter  to  Dr  Trujillo  describes  the  frustration  we  are  having  over  the  distribution  of 
new  funds  Congress  has  appropriated  for  medical  equipment  in  new  health  facilities    Squaxin  Island  is 
eligible  for  these  flinds  but  because  of  the  secretive  and  closed  manner  in  which  the  distribution  formula 
was  developed,  we  fear  we  won't  receive  any  of  this  funding.  Tlie  IHS  failed  to  listen  to  our  comments  and 
did  not  seek  comment  or  feedback  on  the  proposed  formula    Instead  a  formula  was  approved  which  favors 
larger  Tribes  and  larger  facilities  in  remote  or  rural  areas    We  don't  feel  this  formula  was  developed  this 
way  intentionally .  Rather,  it  shows  why  Tribes  want  to  go  mto  Self  Governance,  namely  because  we  can't 
trust  the  IHS  to  perform  their  duties  fairly,  competently  or  in  a  partnership  with  the  Tnbes 

We  are  very  fhistrated  with  the  process  of  distribution  of  these  funds;  particularly  after  the  very  frustrating 
manner  in  which  the  Self  Governance  negotiations  were  conducted  this  year.  The  IHS  mandated  changes  at 
the  last  moment  with  little  or  no  discussion  or  agreement  from  the  Tribes 

Senator  McCain  if  there  is  anything  you  can  do  to  assure  that  IHS  test  the  fairness  of  the  distribution  of  the 
funds  associated  with  the  new  medical  equipment,  we  would  greatly  appreciate  this    Please  feel  free  to 
contact  myself  or  our  Health  Director,  Brent  Simcosky  for  any  questions  or  concerns.  Thank  you  for  your 
support  of  the  American  Indian  Tribes 


Sincere 


)avid  Lopenia 
Chairman 
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SQUAXIN  ISLAND  TRIBE 


July  1,  1995 


Dr  Michael  Tmjillo,  Director 

Indian  Health  Service 

US  Depanment  of  Health  and  Human  Services 

5600  Fishers  Lane 

Parklawn  Building 

Rockville.  MD  20857 


Dear  Dr  Trujillo, 

Two  months  ago  the  Squaxin  Island  Tribe  began  construction  of  the  new  Sally  Selvidge 
Health  Center,  named  in  honor  of  Tribal  member  Sally  Selvidge,  who  managed  the  Clinic 
and  who  recently  died  of  cancer    This  new  facility  will  house  the  programs  of   Pnmary 
Care,  Dental,  Mental  Health,  CHS  and  Community  Health    The  Squaxm  Island  "Sally 
Selvidge"  Health  Center  will  be  used  to  consolidate  current  health  programs  into  one 
facility  and  to  greatly  expand  new  services  currently  not  available  due  to  lack  of  facilities. 
Upon  completion,  the  Center  will  serve  as  the  focal  point  for  the  promotion  of  the  mental 
and  physical  well-being  of  community  members. 

The  construction  is  financed  with  a  long-term,  low  interest  loan  firom  RECD/FmHA.  The 
financial  preparation  and  design  planning  took  over  one  year,  but  we're  proud  that  we 
were  able  to  find  financing  for  a  much  needed  facility.  We  will  receive  no  fiands  from  IHS 
for  the  construction. 

This  brings  me  to  the  point  of  this  letter    We  were  very  excited  when  Congress 
appropriated  over  three  million  dollars  for  the  procurement  of  medical  equipment  for 
Tribal  facilities  constructed  without  the  use  of  IHS  construction  funds    However,  we  are 
very  unhappy  and  disappointed  with  the  manner  in  which  IHS  has  taken  to 
distribute  these  funds.  A  formula  was  developed  which  clearly  favors  large  facilities  in 
remote  or  rural  areas    The  formula  was  not  put  out  for  Tnbal  comment  nor  was  it  tested 
for  fairness.  Below  is  a  review  of  the  problems  with  the  process  of  the  formula 
development  and  problems  with  the  formula  itself 
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Problems  with  Process 

IVhy  does  it  lake  IHS  so  long  to  Jisinhiiie  funds^  Last  summer  our  Health  Director 
became  aware  that  Congress  was  interested  in  appropriating  these  Rinds.  He  learned  that 
IHS  was  also  aware  of  this.  Once  the  budget  was  approved,  our  Health  Director,  Brent 
Simcosky,  contacted  IHS  Director  Jim  Waskiewicz  and  was  told  that  they  needed  to 
develop  some  sort  of  formula.  Mr  Simcosky  urged  a  quick  decision  as  several  Tribes 
were  contemplating  construction  after  the  first  of  the  year.   This  is  imporiaiit  because 
most  of  the  equipment  in  afaaUty  needs  lo  he  selected  prior  to  construction  to  ensure 
proper  installation  Nothing  happened.   Mr.  Simcosky  contacted  iVIr  Waskiewicz  at  two 
separate  Self  Governance  meetings  again  urging  a  quick  decision.   Mr  Simcosky  even 
suggested  that  for  the  first  year  possibly  IHS  just  send  out  notifications  and  see  how  much 
demand  for  the  three  million  even  exists.   He  suggested  a  pro  rata  of  the  funds  if  we  were 
within  80%  of  need.  Mr.  Waskiewicz  liked  this  idea  and  said  he  would  think  about  it. 
Still  nothing  happened. 

Finally,  after  the  first  of  the  year  (sometime  in  March),  Alan  Peterson  was  put  in  charge  of 
developing  a  formula.  Mr  Simcosky  contacted  Mr  Peterson  and  again  expressed  a  need 
for  urgency.  We  were  six  months  into  the  year  and  IHS  had  not  put  one  ounce  of  work 
into  distributing  these  vital  funds! 

Finally,  Mr.  Simcosky  contacted  Mr.  Peterson  in  April  and  was  told  they  (IHS)  were 
working  on  a  preliminary  formula.   Mr.  Simcosky  asked  for  a  copy  of  the  formula  but  was 
never  sent  one.  Mr.  Peterson  told  Mr.  Simcosky  some  of  the  attributes  of  the  formula 
over  the  phone.  Mr.  Simcosky  told  Mr  Peterson  he  had  some  real  problems  with  their 
preliminary  formula.   Again,  Mr.  Peterson  said  it  was  only  preliminary  and  would  send  a 
copy  of  something  more  concrete.  Nothing  was  ever  sent  to  the  Tnhe' 

Later  the  Tribe  receives  notification  from  the  Portland  Area  that  fijnds  will  be  distributed 
based  on  a  formula  approved  by  you.   Why  did  we  have  to  hear  about  this  approved 
formula  from  the  Portland  Area  Office''   M^Tty  misn  't  the  formula  put  out  for  comment?, 
especially  after  our  staff  raised  legitimate  concerns  over  its  fairness!  We  were  told 
there  wasn't  time  for  comments  and  that  a  group  of  IHS  and  Tribal  representatives  had 
developed  the  formula.  Well,  there  would  have  been  time  if  your  staff  had  started  when 
the  funds  were  appropriated  instead  of  six  months  later.  Furthermore,  this  task  force  only 
had  two  Tribal  representatives,  they  only  met  for  a  couple  of  days,  and  they  were  basically 
given  the  formula  that  Mr.  Peterson  developed  and  that  Mr.  Simcosky  had  expressed 
concerns  with  a  month  earlier 

Needless  to  say,  this  is  a  very  sloppy,  unprofessional  and  unfair  manner  in  which  to 
develop  distribution  formulas.  As  it  stands,  the  funds  still  won't  be  distributed  until 
August;  almost  one  year  after  being  appropriated. 
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Problems  with  the  Formula 

As  I  stated  above,  our  Health  Director,  Mr  Simcosky  expressed  his  concerns  with  the 
preliminary  formula  developed  by  Mr  Peterson    Mr  Simcosky  felt  it  unfairly  favored 
larger  facilities    Mr  Peterson  never  responded  to  Mr  Simcosky's  concerns  nor  did  he 
contact  any  other  Tribes  for  their  comments    He  has  said  the  work  group  provided  the 
needed  Tribal  inputs    Below  are  some  very  legitimate  concerns  with  each  part  of  the 
formula 

1.    Location  Factor 

What  Joes  this  hcr\'e  to  do  with  need'^  The  IHS  position  on  this  part  of  the  formula  is  that 
the  closer  your  facility  is  to  another  facility  of  equal  size  the  less  needy  you  are  because 
you  can  share  or  contract  for  the  use  of  the  equipment    The  IHS  Methodologies 
Overview  states, 

"The  location  Factor  measures  the  potential  for  sharing  equipment  or  contracting  far  sen'ices  with 
nearby  health  care  facilities.  Some  facilities  are  remote  faom  other  facilities  (or  cannot  establish 
contracts  far  equipment  sharing  or  ser\'ice  with  other  nearhv  facilities)  and  therefare  ha\'e  a  greater  need 
far  on-site  equipment.  Some  facilities  are  near  other  health  care  facilities,  may  he  able  to  share 
equipment  or  contract  senices.  and  iherefar  may  have  less  need  far  on-site  equipment.   Consequentlv. 
remotely  located  health  cure  facilities  receive  a  slightly  higher  Location  Factor.    The  road  distance.  u.sed 
to  measure  remoteness,  is  the  distance  to  the  nearest  alternate  health  care  facilirv  (IHS  or  non-1  HS). 

A  more  thorough  analysis  shows  why  this  portion  of  the  formula  is  unfair    We,  like  every 
other  Tribal  facility,  must  see  any  Native  .American  who  comes  in  the  door.   If  we  send 
them  to  another  Clinic  (non-IHS,  for  example)  because  we  don't  have  a  particular  piece  of 
equipment,  who  pays  for  this''   What  money  are  we  suppose  to  use  to  contract  for  the  use 
of  this  equipment'' 

Furthermore,  we  are  not  talking  about  fancy  specialized  equipment.  Our  equipment  needs 
include  the  basics  like  exam  tables,  lights,  scales,  pediatric  tables,  etc    Are  we  to  contract 
out  with  a  nearby  Clinic  for  the  use  of  an  exam  table''  If  we  were  talking  about  $50,000  x- 
ray  machines,  I  might  agree  with  this  part  of  the  formula.  But  we  are  not.  Our  equipment 
needs,  for  our  new  facility,  are  very  basic  and  necessary  for  the  every  day  operation  of  the 
Clinic    Since  we  ha\^  no  funds  to  contract  out  for  this  et/uipment  and  because  our 
equipment  needs  are  essential  for  basic  day-to-day  operations,  we  still  have  the  same 
level  of  need,  reganUess  of  our  location. 

2.    Space  Need  Factor 

Formula:  Required  Space  (I'ser  Pop.  x  .81)  -  Fjcisting  Space  =  Space  Determinate 

This  particular  factor  of  the  formula  has  a  definite  bias  towards  larger  facilities. 

Again,  a  more  thorough  analysis  shows  the  problems  with  this  factor    First  it  calculates 
the  "real  need"  based  on  the  User  Population  of  the  facility.     Every  Health  Clinic  has  the 
basic  infrastructure  needs:  a  reception  area,  two-three  exam  rooms,  lab  room,  nurse 
station,  etc    .Again,  the  facility  for  a  1,000  patient  Clinic  will  look  almost  identical  to  a 
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facility  that  serves  2-3,000  patients.  There  will  be  a  lab  with  the  same  equipment, 
probably  only  three  exam  rooms  and  only  one  of  the  specialty  pieces  like  EKG,  pediatric 
tables,  etc.   So  why  does  this  formula  favor  a  2,500  patient  facility  over  a  1 ,000  patient 
facility  when  the  equipment  needs  will  be  very  similar'' 

Furthermore,  one  of  the  IHS  task  group  member's  told  Mr.  Simcosky  that  the  group 
basically  felt  that  larger  facilities  and  Tribes  were  needier  than  smaller  facilities  and 
Tribes.  This  is  outrageous.'II  The  Squaxm  Island  Tribe  is  a  sovereign  government 
which  has  just  as  much  right  and  needs  as  any  other  sovereign  government,  regardless  of 
size    To  still  have  IHS  employees  espousing  these  viewpoints  is  unbelievable' 

The  Space  Need  Factor  of  the  formula  scores  in  a  range  from  1 .5  to  4  0  and  ihiis  is  the 
single  most  important  factor  of  the  enure  formula.   A  high  scoring  Tribe  in  this  area  will ' 
almost  be  guaranteed  to  have  a  very  high  total  score.  A  more  workable  solution  may  have 
been  to  calculate  the  percentage  increase  (in  square  feet)  in  a  Tribe's  old  Clinic  to  their 
new  one    This  would  more  accurately  measure  need  due  to  actual  increased  size  versus  a 
fonnula  which  measures  a  "perceived"  need  based  on  a  Tribe's  size.' 

We  have  need  for  more  equipment  because  we  have  gone  fi'om  an  800  square  foot  facility 
(Clinic)  to  a  5,000  plus  square  foot  facility.   We  need  equipment  for  an  additional  4,200 
square  feet  of  Clinic.  We  need  the  same  exam  tables,  lights,  lab  equipment  and  patient 
diagnostic  monitors  that  the  larger  Tribes  need    However,  this  part  of  the  formula  says 
we're  not  as  neeily  because  we're  smaller. 

3.    Total  Replacement  Factor 

This  portion  of  the  formula  scores  points  based  on  whether  the  new  facility  is  a  complete 
replacement  or  an  expansion  to  an  existing  facility.  Scoring  is  I  05  for  total  replacement 
and  1.0  for  an  expansion.  This  formula  is  probably  fair  but  really  insignificant  considenng 
the  difference  between  1  05  and  10. 

Other  Factors 

Finally,  one  other  factor  was  included  in  the  processing  of  formulas  which  affects  fairness. 
IHS  has  decided  to  allow  any  Tribe  which  has  constructed  a  new  facility  since  1991  to 
apply  for  FY  1995  monies.  Again,  more  analysis  adds  some  insight  to  this  decision. 
Wouldn't  a  facility  constructed  in  1991  be  equipped  by  iiow^  Because  of  the  biases 
towards  remoteness  and  largeness,  a  remote,  large  facility  constructed  in  1991  could 
receive  17%  of  their  construction  costs  for  new  equipment.  Since  they  are  likely  to 
already  have  the  basic  equipment  (which  FY  1995  Tribal  facilities  need)  they  could  use 


'In  addition,  ihe  IHS  is  calculaung  nonmedical  related  IHS  programs  under  the  existing  space.  For 
example.  Squaxin  Island  has  an  alcohol  program  uhich  is  tuice  as  large  as  nearby  Tribes  (we  serve  many 
non-Squaxin  Island  members).  They  are  located  in  a  modular  building  which  is  separate  from  the 
demolished  Clinic  which  is  being  replaced.  Yet.  they  are  counting  the  Alcohol  Program  office  space  as 
part  of  the  existing  space;  even  though  they  require  no  medical  equipment  and  they  will  not  be  in  the  new 
facility  but  will  remain  in  their  existing  space. 
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their  funds  to  purchase  elective  or  specialty  equipment.  In  other  words,  Tribes  with  new 
facilities  in  1995  may  not  be  able  to  equip  their  facHity  with  the  basics  while  a  higher 
scoring  (pre^'iously  constructed)  facility  equips  their  facility  with  elective  and  probably 
not  as  highly  needed  equipment. 

No  place  in  the  legislation  does  it  specify  to  go  back  to  pervious  fiscal  years  to  fund 
equipment  purchases    Mr  Simcosky  was  told  the  California  Tribal  representative  pushed 
for  this  addition  so  that  some  of  the  Clinics  in  California  would  be  eligible.  It  is  not  clear 
whether  this  person  was  a  true  Tribal  representative  or  a  representative  of  one  of  the 
Clinic  consortiums    None  the  less,  this  is  clearly  an  addition  which  was  not  in  the 
legislation  and  which  could  hurt  the  more  needy  and  current  construction  projects. 

Summary 

I'd  like  to  conclude  this  letter  Dr.  Trujillo,  to  say  that  we  are  very  disappointed  and  upset 
with  the  process  to  develop  this  formula  and  with  the  approved  formula  itself   Our  Tribal 
representatives  were  completely  ignored,  the  process  has  been  slow  and  secretive  and 
there  has  been  no  testing  of  the  formula  for  fairness  or  accuracy. 

Furthermore,  we  are  told  that  the  work  group  members  felt  larger  Tribes  are  needier  than 
smaller  Tribes.   We  hope  ihis  is  noi  your  opinion.  I  am  sure  it  is  not  Congressman  Dick's 
opinion.  We  ask  that  you  guarantee  that  the  final  disbursement  of  Hinds  is  fair  and  that 
small,  non-remote  Tribes  are  represented  in  a  distribution  cut^e  of  the  funds  equal  to 
larger  Tribes  (based  on  percentage  of  scored  forms).  In  fact,  the  Space  Need  Factor  and 
the  Location  Factor  portions  of  the  formula  should  be  re-examined  and  changed 
before  a  Tmal  disbursement  is  made. 

It  is  always  difficult  to  determine  need.   It  is  our  opinion  that  concentrating  so  hard  on  this 
aspect,  you  have  actually  opened  the  doors  so  wide  that  the  truly  needy  will  be  unfairly 
denied.  All  legislation  talks  about  disbursement  to  the  neediest.  It  doesn't  say  you  need  to 
open  it  up  for  the  last  four  years  or  that  IHS  has  to  develop  a  formula  engineered  by  staff 
who  have  no  real  experience  in  common  sense    You  might  be  able  to  deiermme  basic 
needs  over  elective  needs,  but  to  say  one  type  of  Tribe  is  needier  than  another  because  of 
location  or  size  is  an  unfair  interpretation  of  the  law    The  idea  should  be  to  develop  a  fair 
formula  for  FY  1995  projects  only  and  a  formula  which  doesn't  search  for  need  based  on 
subjective  factors  like  location  and  Tribal  size. 
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We  are  very  excited  about  our  new  Health  Center    We  will  finally  be  able  to  offer 
collaborative  health  programs  which  concentrate  on  health  promotion  and  prevention. 
Please  understand  that  we  don't  feel  IHS  is  purposely  developing  a  formula  which  favors 
one  type  of  Tribe  over  another.   Rather,  we  feel  this  is  a  perfect  example  of  what  happens 
when  Tnbal  advice  is  ignored  and  when  no  input  or  feedback  is  sought  by  those  who 
developed  the  formula. 

I  apologize  over  the  length  of  this  letter  but  feel  it  is  important  to  logically  clarify  our 
concerns    The  Squaxin  Island  Tribe  stands  to  lose  or  gain  close  to  5100,000,   Please  feel 
free  to  contact  myself  or  Mr  Simcosky  for  any  questions  or  clarification.   Thank  you 

Sincerely, 


David  Lopeman  / 
Chairman        / 


Congressman  Norm  Dicks 
Senator  John  McCain 
Luana  Reyes.  IHS 
Gan-  Hanz.  tHS 
James  Flovd.  IHS 
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April    27,    1995 


Senator  John  R.  McCain 
Senate  Russell  BItdg.  Rm  111 
Constitution    Avenue 
Washington,  D.  C.  20510 

Dear  Senator  McCain, 

I  am  Russell  Mason,  Chairman  of  the  Three  Affiliated  Tribes  of 
North  Dakota.    On  behalf  of  John  Blackhawk,  Chairman  of  the 
Winnebago  Tribe  of  Nebraska  and  of  the  Aberdeen  Area  Tribal 
Chairmens'  Health  Board,  we  take  this  opportunity  to  present 
the  health  care  issues  of  the  Aberdeen  Area  Tribal  Chairmens' 
Health  Board: 

1.  Tribal   Governments  who  contract   utilizing   the   638 
mechanism  must  be  funded  at  100%  for  contract  support.     This 
resource  support  should  be  at  least  equal  to  the  approximately 
90%  overhead  costs  currently  allowed  for  the  federal  agencies. 

2.  Resource  savings  realized  from  redesign  of  Indian  Health 
Services,  must  be  directed  to  fill  the  unmet  health  care  needs 
of  the  Aberdeen  Area  Tribes,  at  the  local  service  delivery 
sites. 

3.  There  are  seventeen  tribes  within  the  Aberdeen  Area, 
there  are  also  two  service  units  represented  on  the  Board.     We 
have  a  severe  shortage  of  medical  care  providers.     Due  to  the 
lack  of  adequate  staff,  the  Doctors  experience  burn-out 
because  of  the  overwhelming  work  load.     The  process  for 
recruitment  and   retention  of  medical   providers  must  be 
revised  to  ensure  that  adequate  medical  providers  are 
available  and  salaried,  to  compensate  for  the  requirements  of 


157 


Page  2. 

serving  in  isolated  and  needy  service  units.     One-Third  of  the 
positions  for  medical  doctors  in  the  Aberdeen  Area  are  unfilled. 

4.  The  AATCHB  supported  Resolution  95-06  (attached)  for  the 
management  and  administration  of  the  Aberdeen  Area  Regional  Youth 
Treatment  Center.     The  current  budgeted  amount  of  $1,337,038.00 
will  not  be  adequate  to  provide  treatment  for  the  projected   180 
annual  clients,  employ  28-32  staff  at  an  approximate  payroll  of 
$1,243,000.00  and  pay  the  overhead  costs  of  managing  the  facility 
and  providing  the  treatment  of  the  Youth  of  the  Aberdeen  Area. 
Preliminary  projections  of  current  need  are  an   additional  one-time 
$1  m.  over  and  above  the  current  $1,3  m.    These  needs  include  the 
cost  of  providing  special  health  care  and  treatment,   renovation  of  a 
recreation   area/facility,   adequate   staff   support   costs   and 
completion  of  the  outside  grounds  of  the  Youth  Regional  Treatment 
Center  which  is  located  in  Wakpala,  South  Dakota.     Additionally,  a 
continuing  allocation  which  considers  the  cost  of  living  increases 
and  cost  of  business,  annually  must  be  included  to  maintain  the 
Center. 

5.  The  Aberdeen  Area  Tribal  Chairmens'  Health  Board  Tribes  have 
not  opted  to  compact  under  the  Self-Governance  process  for  several 
concrete  reasons: 

a.  The  Tribes  of  the  Aberdeen  Area  expect  the  Federal 
Government  and  it's  agencies  to  honor  their  committments  to 
"elevate  the  health  status  of  Tribal  People  to  the  highest  possible 
level",  in  a  organized  and  focused  manner,  which  involves  the  Tribal 
Governments  in  plans  and  processes. 

b.  The  Compacting  process  is  still  a  demonstration  program 
and  has  not  proven  to  be  effective  or  fair  to  all  the  Tribes  of  the 
Nation. 

c.  We,  as  non-compacting  Tribes,  have  repeatedly  requested 
orientation   and   information   on   the   current  demonstration   project 
from  Indian  Health  Service  and  have  received  no  response  to  date  to 
these   requests. 
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c.        The  Aberdeen  Area  Tribal  Governments  are  mainly  large 
Tribes  with  a  vast  land  base  and  approximately  107,583  tribal 
members  who  receive  health  care  through  Indian  Health  Service.     As 
governments,  the  concerns  of  the  elected  leaders  far  exceed  those 
Thbes  or  Bands  who  have  small  land  bases  and  a  much  smaller 
population.     It  is  necessary  for  our  Leaders  to  move  with  caution  and 
care  in  the  provision  of  governmental  actions  and  decisions  which 
effect   the   welfare   of  tribal   members. 

6.  In  the  redesign  of  Indian  Health  Service  and  the  current  work 
group  focus  must  be  on  the  actual  health  status  of  tribal  people 
across  the  Nation.     As  formulas  and  factors  are  weighed  for 
inclusion  in  resource  allocation,  a  major  consideration  has  to  be  the 
realities  of  tribal  health  status.     This  should  be  a  major  factor  of 
any  changes  from  the  current  formulas;  to  ensure  that  the  mission  of 
the  Indian  Health  Service  is  achieved  and  measurable. 

7.  Maintain  the  current  level  of  IHS  Service  Unit  funding  for  the 
health  care  of  Tribal  People  by  increasing  the  funding  for  Hospitals 
and  Clinics,  Contract  Health  Care,  and  prevention  programs  and 
projects.     tVlaintain  the  current  level  of  funding  for  Emergency 
Medical  Services.     These  services  provided  needed  services  in  rural 
and  isolated  geographical  areas.     Ensure  the  maintenance  of  the 
Community  Health  Representatives  Program  as  they  fill  a  need  in 
areas  where  primary  health  care  providers  lacking. 

8.  The  National  Heathy  Start  Project  should  be  maintained  and 
refunded  to  ensure  an  additional  2-3  years  of  continuation.     The 
Northern   Plains  Healthy  Start  Project  is  showing  a  reduction  in  the 
Infant  Mortality  Rate  from:  18.4%  in  1989,  to:  10.36  %  in  1991, 
12.45%  in  1992,  and  12.85%  in  1993,     The  figures  for  1994  are  being 
established  currently.     The   rise   in  statistical   figures'  shows  that  the 
reporting  of  births  and  deaths  are  now  being  coordinated  with  the 
States  and  are  therefore  more  accurate.     Some  of  the  reported  deaths 
are  not  within  the  Reservation  Healthy  Start  service  areas,  but  are 
still   reported  as  Tribal   Infant  Mortality.     We  would  recommend  that 
the  National  Healthy  Start  Project  be  refunded  at  $110  M.  In  1997, 
1998  and  1999. 
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Senator,  these  are  some  of  the  primary  concerns  of  the  Aberdeen 
Area  Tribal  Chairmens'  Health  Board.     Thank  you  for  your  review  and 
consideration  of  our  concerns. 


John  Blackhawk,  Chairman,  Winnebago  Tribe  of  Nebraska 
&  The  Aberdeen  Area  Tribal  Chairmens'  Health  Board 

cc:       AATCHB  Chairmen 

AAO/IHS  Area   Director 
AA/Health    Directors 
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ABERDEEN  AREA  TRIBAL  CHAIRMENS'  HEALTH  BOARD 

Resolution     95-06 

To   Support  and   Concur  with   the   recommendations   of  the   Chief 

Gall    Standards    Committee    regarding    the    management    and 

administration    of    the    Regional    Adolescent    Treatment    Center    for 

the    Aberdeen    Area. 

WHEREAS,    The  Aberdeen  Area  Tribal  Chairmens'  Health  Board    (AATCHB) 
is  composed  of  seventeen  (17)  Tribes  and  two  (2)  Health 
Organizations  in  a  four  State  area;  North  Dakota,  South  Dakota, 
Nebraska  and  Iowa,  and, 

WHEREAS,    The  Aberdeen  Area  Tribal  Chairmens'  Health  Board  is  primarily 
responsible  for  the  health  concerns  and  need  of  Tribes  in  the 
Aberdeen  Area,    and 

WHEREAS,    The  Aberdeen  Area  Tribes,  through  concession  of  lands  and 

other   natural   resources;   through   negotiated   treaty   provisions 
with  the  United  States  Government,  have  paid  for  their  health 
care  and  therefore  cannot  be  treated  as  general  public 
citizens,    and 

WHEREAS,    The  Board  has  supported  the  establishment  of  the  Chief  Gall 
Youth  Regional  Treatment  Center  on  the  Standing  Rock  Sioux 
Tribal  Reservation,  near  Wakpala,  South  Dakota  through 
resolutions;    89-03,    91-03,    91-05,    91-13,    91-14,    91-43,    91- 
44  and  92-28,  and 

WHEREAS,    The  AATCHB  has  established  the  Chief  Gall  Standards 

Committee  by  Board  action  and  appointed  them  the  task  of 
recommending  to  the  Board  the  directions  for  the  Treatment 
Center,  through  this  means  of  tribal  consultation,   and 


WHEREAS,    The  Standards  Committe  have  made  formal  recommendations 
to  the  AATCHB  at  the  January  Quarterly  Meeting  held  at 
Aberdeen,  South  Dakota  at  the  White  House  Inn,  and 
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Resol.    95-06 

WHEREAS,    The  AATCHB,  by  a  majority  vote,  accepted  all  the 
recommendations  of  the  Standards  Committee, 

NOW  THEREFORE  BE  IT  RESOLVED,  that  the  AATCHB  Central  Office  Staff  is 
hereby  directed  to  begin  preparation  of  a  93-638  Proposal  for  the  purpose 
of  managing  the  day-to-day  operations  of  the  Aberdeen  Area  Youth 
Regional  Treatment  Center,  (AA  YRTC)  in  behalf  of  the  Board  and  the 
Aberdeen  Area  Tribes, 

BE  IT  FUTHER  RESOLVED,  that  the  AATCHB  requests  that  the  Executive 
Director  and  Executive  Staff  prepare  a  proposal  preparation  timeline  for 
Board  consideration,  and  establish  a  planning  committee  composed  of 
those  parties  who  have  vested  interest  and  can  provide  technical 
assistance  to  the  preparation  of  the  proposal, 

BE  IT  FINALLY  RESOLVED,  that  the  AATCHB  directs  that  the  93-638 
proposal  for  the  operations  of  the  AA  YRTC  be  completed  in  a  timely 
manner  with  the  necessary  supporting  resolutions,  to  be  solicited  and 
received  from  Tribes  of  the  Aberdeen  Area. 


CERTIFICATION 

This  is  to  certify  that  the  foregoing  resolution  was  duly  adopted  by  the 
Aberdeen  Area  Tribal  Chairmens'  Health  Board  on  January  20,  1995,  during 
the  first  quarterly  meeting  of  the  Board,  at  the  White  House  Inn,  Aberdeen, 
South  Dakota,  by  a  vote  of  9  for,  2  against,  0  not  voting  and  8  absent. 


John   Wl/Blackhawk,   AATCHB   Chairman 
and    Chairman   of  the   Winnebago   Tribe   of   Nebraska 


Everette    Enno,    AATCHB    Secretary 
and    Chairman    of   the   Trenton    Indian    Service   Area    Health    Board 
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